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[AO, KK: EXECUTIVE SUMMARY…]

INTRODUCTION:

A.	Committee Charge from the Office of the Secretary
The AC21 has been charged by the Office of the Secretary with addressing the following questions:
1. What types of compensation mechanisms, if any, would be appropriate to address economic losses by farmers in which the value of their crops is reduced by unintended presence of GE material(s)?

2. What would be necessary to implement such mechanisms?  That is, what would be the eligibility standard for a loss and what tools and triggers (e.g., tolerances, testing protocols, etc.) would be needed to verify and measure such losses and determine if claims are compensable?  

3. In addition to the above, what other actions would be appropriate to bolster or facilitate coexistence among different agricultural production systems in the United States?
These were provided to the AC21 with the proviso that the Committee should address the first two questions prior to addressing the third. 
[AO, KK: After deliberations and careful consideration, the Committee expanded the scope of the Secretary’s charge questions to include all identity preserved (IP) crops.][LeC: It should be noted that during our deliberations the committee expanded the scope to include all identity preserved crops.] 
  

B.	Definition of Coexistence[footnoteRef:1] [1:  This definition was modified from a previous working definition of coexistence adopted in a 2008 paper written by an earlier AC21 committee, which is cited in the “Methodology” section below. ] 

Coexistence, for the purposes of this paper, refers to the concurrent cultivation of conventional[footnoteRef:2], organic[footnoteRef:3], [[AO, KK, LeC: identity preserved, {AO, KK: plus add definition footnote}] and genetically engineered (GE)[footnoteRef:4] crops [consistent with underlying consumer preferences and farmer choices][CB, MH: identity-preserved, and genetically engineered (GE)[footnoteRef:5] crops in ways that meet consumer preferences and domestic and international market demands, while preserving farmer choices and profitable opportunities to access value-added markets]][MHM: crops of sufficient quality to satisfy current market and consumer specifications, in a manner that does not put at risk different choices made by neighboring farmers.]  [2:  “Conventional” crops in this paper refer to crops produced from non-GE crop varieties that are not produced in compliance with the requirements of the Organic Standards Act.  They may be grown with the intent of entering the general commodity stream, in which case they may be mixed with GE varieties of the crop, if commercial GE varieties exist; or they may be grown under identity preservation conditions and enter the market specifically as non-GE products.]  [3:  “Organic” refers to those crops or products produced in compliance with the Organic Standards Act.]  [4:  “Genetically Engineered” [refers to organisms, or products derived from them, produced through recombinant DNA processes] [is meant to include biotechnology-derived plant products derived by the application of 1) in vitro nucleic acid techniques, including recombinant deoxyribonucleic acid (DNA) and direct injection of nucleic acid into cells or organelles or 2) fusion cells beyond the taxonomic family, that overcome natural physiological reproductive or recombinant barriers and that are not techniques used in traditional breeding and selection.  This definition of modern biotechnology has been adopted by the Cartagena Biosafety Protocol under the Convention on Biological Diversity and by the Codex Alimentarius Commission.  ]
.]  [5:  “Genetically Engineered” refers to organisms, or products derived from them, produced through recombinant DNA processes.] 

. 
C.	Methodology
[AO, KK: Suggest adding a section on the makeup of the AC21 Committee]
The AC21 has met 5 times to discuss the current charge.  The Committee considered presentations from outside experts and USDA representatives, and listened to comments from members of the public on the Secretary’s charge at each of its plenary sessions.  In addition, at its first meeting in 2011, the AC21 established four working groups to help frame information for the full AC21’s consideration on four relevant subtopics, namely, Size and Scope of Risks, Potential Compensation Mechanisms, Eligibility Standards/Tools and Triggers, and “Who Pays?”  The Committee also had the benefit of the work of a previous AC21 committee, namely a report entitled, “What issues should USDA consider regarding coexistence among diverse agricultural systems in a dynamic, evolving, and complex marketplace?” All of the presentations, public comments, meeting summaries from plenary sessions and working group meetings, and earlier reports of the AC21 are available on the USDA AC21 web page. This paper reflects the broad range of input received and is shaped by the broad collective substantive expertise of the Committee members.  This report is intended to capture areas of both agreement as well as areas of disagreement among members, and provides a set of concrete recommendations for USDA action. [Do we need a statement about how it was drafted and reviewed?] [AO, KK, CB?, MH?: This report was drafted by the AC21 Chair and Designated Federal Official, with input and review during the report finalization process.]
  [Statement about degree of consensus…]	Comment by michael.schechtman: AO, KK, CB?, MH?: Text should reflect that recommendations are not unanimous among AC21 Committee members. Suggest highlighting areas of agreement and areas where there were divergent opinions.


OVERALL CONTEXT FOR THIS PAPER

All members of the AC21 acknowledge the premise that American agriculture production practices are diverse in nature and the need for enhancing coexistence between all sectors of agriculture [has never been greater][AO, KK: is important]. [MHM: American farmers have the right to make the best choices for their own farms, but they do not have the right to negatively impact their neighbors' choices, nor the marketability of their neighbors' crops. This includes the choice to grow genetically modified crops, the choice to grow IP, non-GM, or organic crops, to choice to practice different agricultural management systems, and the choice to grow crops with new functional traits. It is important that every American farmer is encouraged to show respect for their neighbor's ability to make different choices.] 

· All U.S. citizens benefit from agriculture:  consumers benefit from diverse food choices, export markets support farmers and the overall economy, and the success of agriculture leads to strong rural communities. 	

· For decades now, a hallmark of U.S. agriculture has been the ability of American farmers to pursue diverse cropping systems and respond to [consumer demand for][JL:  diverse and changing consumer and market demand ranging from globally competitive commodities to] high-value identity-preserved and specialty crops. The diversity and dynamism of our industry would not be possible if not for the past success of coexistence.

· Coexistence is not a new practice in agriculture, nor has it [widely][AO, KK: DELETE] failed in recent times.  Farmers operate within communities and most work with their neighbors towards their common success. [Rather, the][AO, KK: . The] [number and scope of demands][LeC: opportunities] for differentiated products and markets have increased and mechanisms for precisely evaluating the composition of products have become [increasingly][LeC; DELETE] widely used as market tools.  In this situation, [it may not take much deviation from best practices on the part of farmers to result in crops (their own or their neighbors’) that may fall out of [market][LeC: contract] specifications][AO, KK: even small deviations from farming best practices could result in crops (their own or their neighbors’) falling out of contract specifications].  

· The AC21, during its deliberations, considered information from diverse sources within the agricultural community—organic and conventional growers, seed suppliers, the biotechnology industry; and a large organic canola processor—that demonstrated the diversity of risk mitigation tools that have evolved and improved over time and are currently being used successfully. The Committee also heard of new initiatives from members of the organic and agriculture agricultural biotechnology industry industries that demonstrate continued development of new [CB, MH: and existing] tools and approaches to [managing][AO, KK: manage potential] economic risks as technologytechnologies and markets evolve.  

· Technological developments as well as increased market demands underscore the need to ensure that farmers are made aware of market needs, of the latest technologies for managing [AO, KK: potential] economic risks, and of the role that each farmer can play in supporting agricultural production in their community.

· [All participants in the agricultural production system need to be involved in making coexistence work.][CB, MH: All participants in the development, breeding, marketing, and management of transgenic crop varieties, along with nearby farmers and those working with them to produce for non-GE, IP markets, need to be involved in making coexistence work.]

· [All members of the AC21 acknowledge [AO, KK: the] benefits that come from coexistence.  As a committee we recognize that it is not constructive to argue over who gets the most benefit. Similarly, all farmers face risks in their farming operations, not matter which production methods they use.  There are risks to farmers, big and small, and [technology companies as well][MHM: to the companies serving those farmers.][CB, MH: DELETE; MHM: delete?]

The discussion of coexistence focuses on the choices of farmers and consumers among [legal products and methods of production][CB, MH: crop genetics that have been reviewed and approved for use by the government].  In particular, GE products in the marketplace are legal products [which][AO, KK: that] have been evaluated by scientific experts and regulators, and have been determined to be as safe for humans and the environment as conventional crops. [The unintended presence of such materials in others’ crops should not be a topic for assigning fault or blame[, nor should there be penalties applied to the growers of such crops][LB, MH: DELETE]. The AC21 is operating under the assumption that [farmers are generally acting in good faith][MHM: while farmers are generally acting in good faith, current farming practices are not always sufficient to prevent unwanted gene flow onto neighboring farms.  Prevention of unwanted gene flow is preferable to dealing with negative consequences further downstream, either on farm or in the marketplace]. [CB, MH: The AC21 is operating under the assumption that farmers are generally acting in good faith.  Except in instances where someone acts in willful disregard of the law, or recommended or required coexistence stewardship practices, the unintended presence of such materials in others’ crops should not be a topic for assigning fault or blame, nor should there be penalties applied to the growers of such crops.]	Comment by michael.schechtman: CB, MH:  change, but not clear how to change based on comment….

· Although much recent discussion on coexistence relates to the introduction of agricultural biotechnology, it is important to recognize that the presence of genetically engineered crops does not create [risks that are novel in agriculture][CB,MH: novel marketing and identity-preservation related risks]. The principles of coexistence and the need to manage risk and preserve the integrity of crops apply to all agricultural production, and are particularly important in any identity-preserved (IP) cropping system. Examples of successful coexistence in IP production include the cultivation of specialty crop varieties, such as sweet corn and popcorn, and practices within seed production.

· There has been increasing diversification in agricultural production in recent years.  The growth of specialized identity-preserved production niches has opened opportunities for value-added products [which][CB, MH: that] have contributed to [CB, MH: job creation and] the health of rural communities.  For example, according to USDA’s Economic Research Service, direct farmer-to-consumer sales increased 77 percent between 1992 and 2007 to a total value of $1.2 billion dollars, and the number of farmers participating in such sales increased by 58 percent over that time.

· Because of the [broad application of coexistence and risk management principles][CB, MH: growing diversity of coexistence challenges and vital need across all of agriculture for cost-effective, risk management opportunities], the AC21 believes that it is appropriate to address in this report coexistence considerations for all producers [and potential compensation mechanisms][CB, MH: DELETE] not only for non-GE and organic producers, but for all those who produce identity-preserved products.  This inclusive approach for the enhancement of coexistence will counteract divisions within agriculture and foster learning and collaboration across sectors.

· The AC21 recognizes that any recommendations it makes must also take into account potential economic impacts of those recommendations on agricultural [innovation and international competitiveness][MHM: markets, both domestic and international]. U.S. farmers have long led the world in overall agricultural productivity [MHM: and diversity] and have established a strong economic advantage in the production of both commodity crops and specialty crops. [President Obama’s National Bioeconomy Blueprint released in April 2012 emphasized the economic significance of agriculture:

Technological innovation is a significant driver of economic growth, and the U.S. bioeconomy represents a growing sector of this technology-fueled economy. Agriculture, one of the country’s largest industries, is heavily based on advances in biological research and development (R&D).][MHM: DELETE]

· In this context it must be recognized that [technological innovations][MHM: diverse markets] have become key drivers of increased productivity and quality for all forms of American agriculture.	Comment by michael.schechtman: CB, MH: of what? Specify or drop.

· In its examination of the charge provided by the Secretary, the members of the AC21 have concluded that the responses to all three elements of that charge are linked.  No member of the AC21 believes that simply putting in place a compensation mechanism to address [AO, KK, LeC: potential] economic losses to farmers arising from unintended [GE][AO, KK: DELETE] presence would completely eliminate such unintended presence [and strengthen neighborly relations among farmers][CB, MH: , nor would it necessarily promote neighborly relations among GE and IP farmers sharing a property line].  
· Members agree that a better situation would be [one in which paying compensation for [AO, KK: proven] unintended [GE][AO, KK: DELETE] presence-related losses would be a rare occurrence [because [CB, MH: , as a result of neighbor-to-neighbor cooperation in the implementation of prevention-based stewardship practices,] such losses rarely, if ever, occur][AO, KK:, if at all]][MHM: where prevention is the primary approach to coexistence, with compensation for unintended GE presence-related losses necessary only in the rare occurrence when prevention proves insufficient]. 
· [Important actions that can be taken to bolster coexistence under element 3 of the charge, to enhance neighbor-to-neighbor relations and interactions and to strengthen farmer stewardship,][AO, KK: To enhance neighbor-to-neighbor relations and interactions and to strengthen farmer stewardship, there are important actions that can be taken to bolster coexistence under element 3 of the charge, which] would lessen occurrences of unintended GE presence with financial implications and promote a spirit of common purpose among American farmers.  
· Therefore, the AC21 will present a package of recommendations for USDA-led activities intended to: 
· educate farmers (and other interested stakeholders) about the <MH: coexistence and the> importance of coexistence and their roles, particularly with reference to stewardship[MHM: , containment,] and [contracting][LB, MH: reduction of gene flow], in making it work; 
· provide farmers with tools and incentives to [help them in these activities][MHM: promote and monitor the concept of "Good Neighborliness" through USDA farm programs, NRCS
and other conservation programs, the Cooperative Extension service, by RMA crop insurance, and the National Organic Program, and encourage technology companies to build 'good neighborliness' requirements into their technology agreements; 
· conduct research in a range of areas that are integral to understanding the current state of coexistence [MHM: and containment] as well as [develop improved tools to managing it in the future][CB, MH: the development of improved tools and practices to manage coexistence in the future];  
· provide increased assurance about the quality and diversity of U.S. seed and germplasm resources; and
· provide a framework for the establishment of a system of compensation [to][AO, KK: for proven economic losses for] farmers intending to grow identity-preserved products [if the Secretary[AO, KK, LeC:  --in collaboration with other U.S. agencies] determines that there [is][AO, KK: are] adequate data [LeC: of proven losses][AO, KK: and policy reasons] to justify such a step][LB, MH: DELETE].

STEWARDSHIP AND OUTREACH	Comment by michael.schechtman: LB, MH:  Make COMPENSATION MECHANISMS the first topic.

· As noted earlier, coexistence is not new for agriculture, but the [requirements][AO, KK: best practices] for achieving coexistence have changed with technological and market changes.  

· AC21 members have discussed at considerable length the risks, rewards, and responsibilities associated with crop production, whether GE, [non-GE][AO, KK: conventional, identity-preserved], or organic, and how those factors shape potential paths forward to bolster coexistence and address any [relevant][AO, KK: potential] economic losses.  

· Some members believe that with a farmer’s agreement to the terms of a contract, including purity and other specifications and the premium associated with meeting those specifications, the [AO, KK: economic][CB, MH: routine coexistence-related] risks associated with fulfilling that contract [are to be][CB, MH: should be] entirely assumed by him/her and should be [accounted for][CB, MH: covered] by the premium [demanded][CB, MH: price embedded in the contract].  

· Others believe that farmers producing [GE][AO, KK: IP] crops that inadvertently show up in neighbors’ organic [or non-GE crops][AO, KK: conventional, or other IP crops] or that potentially compromise their neighbors’ ability to produce those [identity-preserved][AO, KK: IP] crops bear [at least][CB, MH: DELETE] some responsibility for containing the outflow of [GE traits][AO, KK: the plant genes].

· With this backdrop of [CB, MH: often strongly held,] differing views [CB, MH: that are not readily resolved nor likely to fade away, AC 21], members nonetheless recognize that [supporting][CB, MH: that finding ways to support progress toward] coexistence is crucial for the overall health of American agriculture and that this effort needs to involve the entire food and feed production [CB, MH: and handling] system.  Farmers in particular not only bear contractual responsibilities, written or otherwise, for their own production but also are members of agricultural communities that may be affected by their actions.

· Farmers, if they are not fully aware of the implications of coexistence needs for their own operations, need to be made aware of those implications.  This will be particularly important when farmers make decisions about what to plant, where to plant particular crops on their lands, how to time planting of their crops, and what steps are needed to ensure the quality of their production.  

· Because [these decisions are][CB, MH: the decision to produce for a commodity or identity-preserved market is] also influenced by factors such as price, yield, and weather {CB, MH: , in addition to meeting a contract’s quality specifications], it is important that farmers incorporate coexistence considerations in their planning [and][CB, MH: agronomic, and harvest-handling] operations.  In particular, farmers need to have ongoing dialogues with their neighbors on how they can work together [to avoid problems around][AO, KK: regarding] identity-preserved production.

· [Farmers also need to be well informed about the implications of contractual agreements they may [reach for identity-preserved products. When growers use written contracts, those contracts should be transparent and provide clarity on at least the following parameters:  grower practices for producing a crop of desired quality and characteristics[, and for working with neighbors to address shared concerns][AO, KK: DELETE]; the percentage of unintended [GE][AO, KK: DELETE] presence allowed; point of delivery; time of delivery; and compensation [and should explicitly acknowledge/incorporate the need for the grower to work with his/her neighbors to address shared concerns][AO, KK; LeC: DELETE; MHM: CLARIFY AND SIMPLIFY].  Strengthening the transparency of contract requirements will bolster coexistence. [AO, KK: Farmers are encouraged to communicate with their neighbors regarding IP production issues and best practices.]][CB, MH: enter into as part of the process in accessing an identity-preserved market. When growers use written contracts, those contracts should  provide clarity on at least the following parameters: the IP market into which the crop will be marketed; the percentage of unintended GE presence allowed; point of delivery; time of delivery; and compensation.] 	Comment by michael.schechtman: LB, MH: All references to contracts need to be stricken unless there is agreement that transparency and stewardship requirements as well as stewardship verification on technology contracts are explicitly referenced as well.



· USDA should support appropriate industry measures to [strengthen the transparency of contract requirements and of actions taken to meet the requirements set out in those contracts][CB, MH: enhance the clarity of contract requirements].  This might include helping to articulate, perhaps through “model contracts,” specific components that [should][AO, KK: could] be included in a contract to help standardize contract language and requirements.][LB, MH: DELETE TWO BULLETS]
 

· Beyond outreach to provide education about the components of coexistence and their importance, it will be critical that farmers be supplied with the best information about what methods work in helping to mitigate [AO, KK: potential economic] risks from unintended gene flow and be provided with tools to facilitate farmer-to-farmer communication. 

· Stewardship plans increasingly need to focus not only on management practices designed to produce high quality crops but also on measures that support neighbors’ efforts to do the same. 

· In considering potential USDA actions to bolster coexistence, the AC21 understands that voluntary innovation and incentives are a tradition in agriculture and are generally more strongly supported by farmers than government mandates or regulations. 

· At the same time, [a number of][AO, KK: some] AC21 members feel that a purely voluntary approach to farmer adoption of measures to minimize unintended gene flow will achieve a level of change insufficient to allow for [healthy][AO, KK: a strong], diversified agricultural production in the future.

· [A balance must be struck, therefore, to encourage and incentivize adoption of best management practices and neighbor cooperation.][CB: To avoid unjustified erosion in export market confidence in the quality and safety of U.S. agricultural commodities, and to hopefully eliminate, or at least minimize, a threat to cohesiveness in rural America, the AC21 believes that prudent, targeted, preventive measures should be put in place now to encourage and incentivize adoption of coexistence best management practices and neighbor-to-neighbor cooperation.  Further, a majority of the Committee believes that a comprehensive framework to promote coexistence should include some form of compensation when, through no one’s fault, preventive measures fail to perform as effectively as hoped and planned.]


· [When advantageous to support the diversity of farmers’ needs, the AC21 also encourages farmers to [create coexistence zones or other local mechanisms<CB: for seed production>][AO, KK: take cooperative measures] to support farmer preferences and strengthen communities.  Committee members also believe that USDA can play a role in support of these efforts.][LeC, LB, MH: DELETE]  

Recommendation I.

[USDA should spearhead and fund a broad-based, comprehensive education and outreach initiative to strengthen awareness of <MH: coexistence and> the importance of coexistence for diverse agricultural production systems.][CB: DELETE] USDA should design and make available to the agricultural community [voluntary and][AO, KK: DELETE BRACKETS][CB: DELETE] outcome-based strategies for facilitating production of all types of identity-preserved (IP) products.

Working in conjunction with all agricultural stakeholders, public organizations, and State and local governments, this effort should highlight the need for good on-farm production practices, strategies for neighborly farmer-to-farmer collaboration, the value of private marketing contracts, and the risks and responsibilities associated with meeting private contractual arrangements for IP production.  Such an initiative should seek broad grower participation and utilize expertise from a range of production types. It should seek to promote local[CB: , voluntary] solutions and accommodate local and regional diversity in agriculture[ and][CB: . It should] be mindful of the range of farmer production needs.  [CB: To the extent measurable, concrete goals for coexistence are not being met via locally controlled, voluntary measures, further steps to improve performance should be vetted and implemented, whether through more aggressive local, government, or private sector initiative. There is no one coexistence shoe that will, in all situations, prove the perfect fit, and indeed, AC 21 sees considerable value in regional experimentation with a diversity of approaches.] 
USDA should also utilize the capacity and technical expertise within the land grant university and the research extension system[, tailored to the individual needs of specific crop and production systems][LeC: DELETE].  As part of the outreach, stakeholders [should][AO, KK: could] be provided with tools to measure the success and effectiveness of their coexistence efforts[, and to enable them to know when measures they have adopted could be improved and how to do so][AO, KK, LeC: DELETE].  

Recommendation II.

USDA should work with agricultural stakeholders to develop a package of specific mechanisms that: (1) foster good crop stewardship and mitigate potential economic risks derived from unintended gene flow between crop varieties; and (2) promote and incentivize farmer adoption of appropriate stewardship practices.    
  
USDA, in collaboration with agricultural stakeholders, should work to strengthen mechanisms that foster communication and collaboration across the value chain and between different sectors of agriculture.  Through this collaboration, USDA should build and provide access to “toolkits” or resources that encourage farmers and neighbors to adopt good farming practices that support identity-preserved production and minimize unwanted gene flow, addressing, for example, farmer-to-farmer communication, cropping plans, temporal and physical isolation, harvesting techniques, and inspections.  [USDA should promote the use of third-party verification of appropriate stewardship practices.  USDA should encourage seed providers to include information about stewardship practices with commercial seed purchases or as part of [seed purchase][crop production] contracts and monitor adoption.][AO, KK: DELETE] [USDA should support appropriate measures to strengthen the transparency of contract requirements and of actions taken to meet the requirements set out in those contracts.][LB, MH: DELETE]  [USDA [should][AO, KK: also could] consider the feasibility of creating incentives for joint activities by neighbors or regionally to provide buffer strips or zones that facilitate identity-preserved crop production through existing conservation programs[AO, KK:, when feasible and advantageous to support the diversity of farmers’ needs].][LeC: DELETE]	Comment by michael.schechtman: LB, MH: All references to contracts need to be stricken unless there is agreement that transparency and stewardship requirements as well as stewardship verification on technology contracts are explicitly referenced as well.

RESEARCH 
· USDA occupies a unique and central position in supporting the advancement of agricultural knowledge.  USDA conducts or funds a broad range of both applied and basic scientific research as well as important economic analyses that help inform agricultural policymaking.  USDA’s role as a supporter of all forms of agricultural production enables it to evaluate a range of technologies and methodologies that are relevant to the promotion of coexistence.  
· Because of the complexity of achieving coexistence in a changing production landscape and an evolving marketplace, there are a number of areas in which USDA research activities could strongly benefit this effort.
· The AC21 has wrestled with identifying and quantifying [AO, KK: actual] economic losses to farmers resulting from [the][AO, KK: DELETE] unintended presence [of GE material][AO, KK: DELETE] in their crops. The AC21 considered GE testing data demonstrating that some consignments of identity-preserved and organic commodities were found to contain GE material in amounts that exceeded contractual requirements or de facto market standards.  However, the data obtained [thus far][AO, KK: DELETE] [are not measurements of actual losses.][CB: do not allow for a rigorous measurement of actual losses, nor is the loss of a market premium an accurate or complete measure of the costs associated with a failure of coexistence.  On a routine and ongoing basis, the full costs of achieving coexistence includes the steps taken by the seed industry to supply non-GE seed to IP producers selling into non-GE markets; farmer costs in laying out fields, establishing buffers, altering the timing of planting and harvest decisions, changes in crop rotations, and limits in the choice of plant genetics; testing costs on the farm and in the grain handling and marketed system; the GE testing costs incurred by buyers of agricultural commodities, ranging from livestock producers and feed manufacturers to food companies and retailers; and, steps and initiatives put in place here and abroad by food companies, retailers, or buyers of agricultural commodities to assure access to raw agricultural commodities, or food ingredients, that meet specific non-GE triggers or thresholds. AC 21 points out these additional coexistence expenditures and investments not to suggest that they be compensable, but to acknowledge more fully and accurately the costs associated with attaining, or not attaining, coexistence.]

· Such data [CB: on the economic costs of attaining coexistence, as well as episodes when AP levels exceed contract specifications] may be very sensitive for producers and purchasers.  However, because of USDA’s long experience with the gathering, protectionprotecting, and aggregationng of sensitive market data to enable useful statistical and market analyses, USDA (and specifically the Economic Research Service, or ERS) may be uniquely able to seek out and analyze data relating to the economic losses identified in the first element of the Secretary’s charge. [LB: This data collection would be most actionable if completed in coordination with the implementation of a pilot, insurance-based, compensation mechanism.]

· Having such data would help to inform [policy decisions][AO, KK: domestic and global policy discussions] that may arise regarding potential compensation mechanisms to address [such][AO, KK: any actual and documented] economic losses.

· Effective stewardship by farmers of their crops in terms of both their own production and that of their neighbors depends on using the best production methods that are appropriate for their crop, their situation, and their region.  

· Information about the efficacy of gene flow risk mitigation techniques, especially at a landscape level and for crops other than major ones, is often anecdotal. Evaluating the performance of current techniques and the development of new ones as needed will be very important to strengthen [CB: the foundation upon which] coexistence [CB: must rest, and in this way reduce the cost of its attainment].

· As more GE crop varieties are commercialized, and particularly as new GE varieties carrying new functional traits (i.e., traits that affect the downstream uses of those crops) are developed, it will become increasingly advantageous to have new genetic tools available that restrict the unintentional transfer of those traits to other plants [CB: , without imposing any adverse impacts on the growth or quality of the crop, nor posing any risk of outcrossing].  Such tools could add to the [safeguards][AO, KK: measures] that help protect identity-preserved crop production.

· One final important area of research, which will help in the monitoring of the ability of the commercial seed supply to meet the diverse needs of farmers, would be to gather data from industry on the levels of [unintended GE presence in GE, non-GE and organic seed][AO, KK: genetic purity they seek to maintain].  This information, which would undoubtedly also be commercially sensitive, could be gathered and aggregated by ERS, and help to provide the public assurance about the continued quality and diversity of the U.S. seed supply.   

Recommendation III.

USDA should fund and/or conduct research in a number of areas relevant to the promotion of coexistence in American agriculture. [LB: The research should be conducted in coordination with a pilot, insurance-based, compensation mechanism.]   

This research should include:
· Quantification of actual [AO, KK: and documented] economic losses incurred by farmers as a result of unintended [GE][AO, KK: DELETE] presence, and occurrences of these losses over time and in different geographies 
· Assessment of the efficacy of existing on-farm and post-farm gene flow mitigation techniques on a crop-by-crop basis and development of improved techniques as needed
· Development of genetic tools to limit unwanted gene flow to sexually compatible plants
· [Gathering and aggregating, on an ongoing basis, data from seed companies on unintended GE presence in commercial seed supplies.][AO, KK: DELETE]
· [AO, KK: Assessment of the efficacy of existing gene flow mitigation techniques in seed propagation/multiplication or production on a crop-by-crop basis and development of improved techniques as needed.]



SEED QUALITY

· All AC21 members recognize the important role of seed quality in meeting their customers’ needs and in successfully fostering coexistence at the farm level.  The continued success of agriculture depends on a diverse supply of high-quality seed that is of the purity necessary to meet each farmer’s needs.   

· [The most significant source of unintended traits, including GE traits,][AO, KK: One possible source of unintended presence] entering into an identity-preserved production system is the starting seed.  Seed may unintentionally contain unwanted material either because it was produced without adequate protocols to prevent gene flow or through unintentional commingling at some point in the production-handling-marketing-planting process.
· The unintended presence of genetic traits in seed will carry over into the crop, and will [moreover][AO, KK: DELETE] likely only increase as a result of whatever additional gene flow occurs during the growing season or any additional inadvertent commingling that occurs during or after harvest. [CB: For this reason, managing AP in identify-preserved crops entails a partnership between the seed industry and farmers.  For any given AP trigger or threshold in an identity-preserved contract, the seed industry’s challenge is provide farmers seed that is as close to zero AP as possible, so that the farmer has a maximum cushion in his/her management of gene flow.  If the seed industry can provide farmers with seed that contains AP only just below common market triggers, then the pressure – and coexistence costs – imposed on farmers and others in the food value chain will be exacerbated.]

· Some AC21 members have expressed concern that, over time, non-GE seed and germplasm stocks for a given crop will have ever-increasing levels of unintended GE traits as more and more GE crop varieties are developed and commercialized.  For the crop for which the largest number of GE varieties have been commercialized, corn, others argue that because GE varieties already account for over 90% of all U.S. corn production, additional increases in unintended GE presence in non-GE corn seed and germplasm are unlikely with continued application of appropriate [CB: coexistence and] quality management procedures. 
· All members, however, acknowledge the importance of continued attention to the production of seed of high purity to meet farmers’ needs.  Industry attention to the continued maintenance of an ample supply of regionally adapted, high quality[, non-GE][AO, KK: conventional, GE, IP,][LeC: conventional, GE, specialty]  and organic seeds for people wishing to produce [non-GE][AO, KK: such] crops will be critical in order for the associated agricultural sectors to flourish.  The planting of high purity seeds provides a biologically based buffer or limit on the effects of gene flow and unintended presence in any given season, and therefore also will limit the frequency of episodes in which unintended presence leads to market rejection and possible loss of market premiums. [CB: For those individuals in society that are worried about potential, future problems with GE crops and technology, a commitment by government and industry to preserve high quality, diverse non-GE germplasm and breeding lines lowers the anxiety stemming from questions over the completeness and accuracy of contemporary GE risk assessment methods and testing procedures.]
· It is important to point out that, especially in an age of ever-increasing technical capabilities for testing and detection, it is not realistic to suggest that commercial seed producers [CB: for an outcrossing crop like corn or alfalfa] can guarantee zero presence of [GE material in non-GE or organic seed][AO, KK: unintended genetics in otherwise identity preserved seed] varieties [CB: , especially after widespread commercial planting of GE cultivars].  Technical consideration of seed purity issues is likely to take place in discussions by [another USDA committee,][AO, KK: other USDA committees, including] the National Genetic Resources Advisory Council, or ( NGRAC).  However, the marketplace and the biological realities of crop production set boundary conditions for what is achievable.  But the overall fact remains:  special attention by industry to unintended [GE][AO, KK: DELETE] presence in seeds destined to produce crops for [GE-sensitive][AO, KK: IP specialty] markets is [crucial][AO, KK: important].
· Seed industry representatives on the AC21 have spoken of the industry’s ongoing commitment for ensuring that quality seed continues to be available to organic, [non-biotech growers and biotech][AO, KK: conventional, biotech, and IP] growers [CB: , and that the supply of such seed will grow in step with demand]. There are a number of tools used by industry to help this commitment, including the use of field isolation “pinning maps,” the use of contracts, seed quality management systems, and grower communication about planting areas. In addition, tracking, recordkeeping, testing and other measures with appropriate management systems are essential parts of seed product development and the commercial life cycle to address quality assurance and seed product integrity.
· While seed purity issues have been highlighted here, it is also important to note that most identity-preserved production is intended to fill niche markets and producers for those markets may not have access to the range of locally adapted seed options for their production that commodity producers may have.  Some AC21 members have noted such constraints for their own production.
· It is important that [industry][AO, KK: the agricultural community] devote resources to ensuring that there is an adequate range of high quality locally adapted seed varieties using elite germplasm available to serve these producers, including those who produce for [GE-sensitive][AO, KK: IP specialty] markets.  USDA can help [industry][AO, KK: the agricultural community] identify market needs.  Ultimately, however, the seed industry must operate in a marketplace that responds to grower preferences and to demand.

Recommendation IV.

USDA should recommit to maintaining the [highest purity][AO, KK: viability and original genetic diversity present] in its germplasm banks. USDA should also work with seed suppliers to ensure that a diverse and high quality commercial seed supply exists that meets the needs of all farmers[, including those supplying products to GE-sensitive customers][AO, KK: DELETE].

For every plant species for which a new, genetically engineered variety [is approved for use, the USDA should assure that a credible plan exists and is implemented][JL: enters the market, the USDA should support development of plans] to [monitor and maintain [purity][AO, KK: the original genetic diversity] of publicly held germplasm.  Each plan should include best management practices for maintenance of [purity, and][AO, KK: original genetic diversity, and where appropriate, a plan] will be implemented to determine the presence of the transgenic trait or traits in publicly held germplasm stocks and conduct ongoing monitoring of unintended gene flow to the germplasm stocks[, and to address what to do when unintended GE presence is detected in those stocks][AO, KK: DELETE].]
· [CB: Determine the presence of the transgenic trait or traits in publicly held germplasm stocks;
· Conduct ongoing monitoring of unintended gene flow to germplasm stocks, sufficient to detect any significant increase in the frequency of AP in germplasm and breeding lines; 
· Define measurable thresholds for changes in the frequency and extent of AP in germplasm and breeding stocks sufficient to trigger corrective actions; and
· Address what to do when unintended GE presence above agreed-upon action thresholds is detected in such germplasm and breeding stocks. ]
 USDA should continue its support for the development of an “organic seed finder” database and strengthen outreach and education on seed quality management systems in general and specifically on existing management systems used for [non-biotech][CB: non-transgenic] seed.  USDA [should][AO, KK: could] task the NGRAC to develop a plan in conjunction with the seed industry for ongoing evaluation of the pool of commercially available non-GE and organic seed varieties and identification of market needs for producers serving GE-sensitive markets. These activities should be conducted in such a way as not to interfere with functioning markets and the activities should be independent of regulatory approvals for GE products.


COMPENSATION MECHANISMS 

· The AC21 has wrestled with identifying and quantifying [AO, KK: potential] economic losses to farmers resulting from [the][AO, KK: DELETE] unintended presence [of GE material][AO, KK: DELETE] in their crops.  It is difficult to get direct data on actual farmer losses suffered for a variety of reasons, including the fact that this data is often confidential and farmers may be reluctant to disclose that their products may sometimes not meet market demands.  There are, however, clear data that some consignments of identity-preserved and organic commodities have been tested and found to contain GE material in amounts that exceed de facto market standards.  Such rejected shipments [clearly][AO, KK: DELETE] pose problems for those farmers whose loads have been rejected [and pose concerns to USDA for the smooth functioning of the marketplace and for][AO, KK: USDA supports  the smooth functioning of the marketplace and] maintaining respectful relationships among the various participants in agriculture.  

· Members of the AC21 are not in agreement [about the extent to which a systemic problem exists][AO, KK: regarding whether there is a problem;  the extent to which a systemic problem may exist;][LeC: about whether a problem exists] and whether there is enough data to [devise][JL: warrant] an appropriate compensation mechanism to address it.   Members recognize that there are unintended [GE] materials found in commercial products, but differ in their assessment of [AO, KK: the significance of unintended presence,] the severity of actual economic harm and whether the [problem is getting better or worse][AO, KK: occurrence is increasing, decreasing, or remaining the same]. Some AC21 members believe that there is not adequate evidence of economic losses by farmers at this time to justify the establishment of a compensation mechanism.

· Any compensation mechanism that may be put in place that is perceived by one segment of agriculture as placing unfair burdens on that sector will only divide agriculture.  Most AC21 members agree on the importance of having broad participation, access, and responsibility for maintenance of any compensation mechanism, should one be deemed necessary, if such a mechanism is instituted alongside increased stewardship and outreach activities.  
· In discussions on potential compensation mechanisms, the AC21 considered three types of potential mechanisms:  (1) a compensation fund, which might be funded by technology providers, by farmers, or by the entire food and feed production chain; (2) a crop insurance-type mechanism, which would likely involve both public financing and farmer choice to purchase the insurance; and (3) a risk retention group, which would essentially be a self-insurance tool that could be purchased by those farmers at risk of [AO, KK: potential] economic losses (analogous to extant insurance mechanisms for industries like the trucking industry, private campgrounds, etc.)
· The AC21 also discussed the historically important role of State agricultural mediation services in resolving farmer-farmer disagreements in many States.  Members noted that, while such services did not constitute another “compensation mechanism” per se, they could be an important tool to aid the resolution of disagreements.  Though such services have not been widely involved in disputes related to gene movement to date, the AC21 notes that they could play an increasingly important role in helping to address gene flow issues without resorting to a formal, Federally-sponsored compensation mechanism.
· Each of the three potential types of mechanisms has its own set of advantages and disadvantages, both administrative and perceptional.
· [Many][AO, KK, LeC: Some] AC21 members acknowledged that, in terms of ease of administration and overall simplicity, a general compensation fund might be best, but the approach posed significant and unacceptable downsides for many AC21 members.  Many AC21 members felt that burdens would be unfairly distributed under such a system and also felt that establishing such a fund would suggest to consumers or trading partners that there was something unsafe about the products produced by the entities funding the mechanism. For some AC21 members, however, this approach would have been their preferred option.  
· The self- insurance option, i.e., the establishment of a risk retention group to cover losses by the affected parties, would offer the advantages of being focused on those suffering the losses, which at the same time was a disadvantage in that it required no involvement by any other parties whose cultivation or management practices may have directly or indirectly contributed to those losses.  In fact, some members argued that a risk retention group should not be considered a “compensation mechanism” at all, since it would involve participants in essence paying themselves when financial injury occurred.  Additionally, no actions by USDA would be necessary to establish such a mechanism[:][AO, KK: because]  insurance laws currently allow the affected parties to do so on their own.
· A crop insurance-type mechanism would have the advantage of being a familiar tool for many farmers, and could build on existing structures administered by USDA’s Risk Management Agency and its Farm Service Agency.  As a mechanism that would incorporate both public and private efforts—i.e., some level of public funding plus insurance instruments administered by the private sector, as well as voluntary insurance purchase by those farmers potentially affected—it is an inclusive approach.
· In considering types of potential compensation mechanisms, the AC21 evaluated the potential mechanisms for their impacts on various sectors and interests related to agriculture.  These discussions were based on the initial presumption that eligibility for compensation would be limited to farmers suffering [AO, KK: actual and documented] economic losses as a result of unintended [GE][AO, KK: DELETE] presence and would not be extended to all farmers producing identity-preserved crops.  For the most part, there was not adequate time to revisit these discussions incorporating a broader set of potentially eligible producers.
· Discussions included consideration of potential costs and benefits to farmers, to technology providers, and to consumers, and impacts on trading partners, on litigation, on conflict avoidance, and on the development of incentives for the development of technologies to prevent risk.
· In many instances, it was difficult to separate consideration of potential impacts or costs and benefits of a particular compensation mechanism from the question of who would pay for or fund it.  This in turn meant that few conclusions were reached with respect to these parameters that were held by all, or most, AC21 members.
· A few general themes emerged, though.  Most members felt that putting in place any sort of compensation mechanism would tend to lessen motivation that farmers might have to bring legal action against their neighbors as a result of unintended [GE][AO, KK: DELETE] presence (recognizing that there have been few if any such lawsuits in the U.S. to date), but would have little impact on legal challenges that might be brought against USDA regulatory approaches or actions relating to GE products.  

· Some members suggested that a private insurance entity responsible for administering any insurance mechanism, having paid out a claim, might have incentive to strengthen measures taken by policyholders to prevent risk, or even to try and recover those costs from other farmers whose actions led to the economic loss. The latter train of action could make additional liability coverage, as opposed to property protection coverage, for farmers more attractive for some farmers.  Most farmers currently have general liability insurance for their operations, often through their Farm Bureaus, but while that insurance typically covers negligence, it may not cover impacts of unintended presence of genetic material on a neighbor’s crop. 

· The AC21 discussed potential impacts on trade relations upon adoption of any of the three potential compensation mechanisms.  The entire gamut of potential views was expressed:  some members felt that establishing a compensation mechanism would send a signal to purchasers of U.S. organic and non-GE products that there are problems in how the U.S. produces those products, some expressed the opinion that effects would be neutral, and some felt that it would be reassuring to our trading partners in [GE-sensitive][AO, KK: IP] markets that steps are being taken to ensure containment.   All members felt, however, that if a compensation mechanism were to be instituted, that attention needed to be given to potential impacts on trade.

· The AC21 also considered what types of standards USDA might need to develop to enable a compensation mechanism to work to address gene flow-related economic losses absorbed by farmers producing non-GE, organic, or, more generally, identity-preserved crops.  Most members felt that a few eligibility standards would need to be set, to demonstrate:  prior farmer intent to produce an identity-preserved product; the use of “best” management practices (or at least, adequate management practices) in the cultivation of the crop; that the contract requirements under which the product was produced were reasonable and achievable; and that an actual loss occurred due to unintended presence of genetic material from another related crop.
· There was considerable discussion about the meaning of a “reasonable contract” for producing an identity-preserved product, both in the context of farmer responsibility for meeting the agreement to which he or she has signed on, and in terms of whether there should be a limit set as to what types of contracts would be insurable through government-sponsored insurance.  There was no agreement within the AC21 about the advisability of setting such a limit.  (See text box below.)	Comment by michael.schechtman: AO, KK, JL, LeC?: recommend bullets, not a text box.
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The Question of an “Insurability Trigger”
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· AC21 members recognize that, were USDA to decide to establish a compensation mechanism, the process may require seeking new legislative authority. Developing such a mechanism, developing appropriate actuarial information, and proposing and finalizing regulations, could be a long and complex process.  However, the process might be positively affected by a high degree of support across all stakeholders.
· [One option discussed by the AC21 was a pilot or localized program designed to test out, on a smaller scale, some parameters for compensation.  Although such a program might be developed somewhat more quickly, Congressional authority would still need to be sought and the effort might still take a considerable amount of time.  There was not overall support among AC21 members for recommending the immediate establishment of such a test program, however.][LB: DELETE] 
· Farmer support for any future crop insurance-type mechanism addressing unintended GE presence and applicable to organic and identity-preserved non-GE farming operations would be bolstered if additional attention is given by USDA to improving existing conventional crop insurance coverage for these operations.
· Future support by GE producers for a crop insurance mechanism addressing unintended GE presence may be bolstered by also providing coverage to those ntional crop insurance coveragefarmers if they suffer economic losses as a result of unintended GE presence.  Such an effort would be part of overall planning for a future with in which many types of “non-commodity” GE crops are grown.  
· The AC21 also discussed the fact that gene flow from some new crops that have been commercialized, or may be commercialized in the future, may potentially affect the quality of non-identity-preserved crops as well and thus affect a greater number of farmers and greater farmed acreages.  Without careful management, unintended presence of some crops with so-called “functional traits” could potentially disrupt commodity streams because of the new traits they carry, even if present in very small quantities and even though the products themselves meet regulatory safety standards. AC21 members recognized that these situations might pose new challenges in the future.  The AC21 did not come to any additional consensus conclusions specific to these plants but noted the possibility that in the future producers of commodity crops, including GE crops, who might suffer economic losses should such gene flow occur, might also have an interest in having gene flow-related losses insured.
· The following recommendation brings the greatest support from AC21 members:
Recommendation V.

[To strengthen the understanding of the impact of unintended GE presence in identity-preserved products, USDA should evaluate data it has gathered under Recommendation III regarding actual economic losses by farmers who grow crops for identity-preserved markets.  If the Secretary[AO, KK: , in collaboration with other U.S. Agencies,][LeC: in consultation with other U.S. agencies] determines based on such loss data that the situation warrants development of a compensation mechanism to help address such losses, the Secretary should implement such a mechanism based on a crop insurance model. [The Secretary in his evaluation of the situation, should take into account domestic and global policy implications of instituting such a mechanism.][AO, KK: Prior to seeking to authority to implement the development of such a compensation mechanism, the Secretary should take into account domestic and global policy implications, as well as the potential trade/economic implications of instituting such a mechanism.]   Any such insurance instrument, if created, should be made available to all identity-preserved producers on a voluntary basis for gene flow-related economic losses.

Should the Secretary decide to establish a compensation mechanism for identity-preserved producers who suffer economic losses caused by unintended presence, the Committee believes the compensation mechanism should be modeled on existing crop insurance. To obtain compensation, a farmer would need to demonstrate: 1)  prior intent to produce an identity-preserved product; 2) use of practices appropriate for the production of the product; 3) that the product specifications were reasonable and fell within the range of insurable products set forth in the insurance product; and 4) that an actual financial loss was incurred and the magnitude of that loss.  Only those farmers who obtained such insurance prior to planting a crop would be eligible to receive such compensation if the above criteria were met. USDA should enlist the assistance of its Office of the Chief Economist to ensure that the program is designed in such a way that it minimizes any potential adverse impacts on innovation or trade.
The AC21 also recognizes that current crop insurance products available to producers who are not growing commodity crops are limited in availability, coverage, and affordability.  As such, it is also recommended that the Secretary work with agricultural producers and insurers to address these limitations and provide more comparable base coverage for these producers for their risks.]
[LB, CB, MH: The AC21 Committee reviewed several different potential compensation mechanisms.  None of the compensation mechanisms discussed presented an ideal solution.  However, the Committee determined that the closest and best solution is based on an insurance model where all stakeholders participate at some level, and no stakeholder bears the full cost burdens associated with the insurance.  It is critical that the model does not lay fault at the feet of any of the participants.  

Because the insurance model is not perfect, and implementing such a program will raise novel challenges in terms of payment rates and eligibility, AC21 recommends that the USDA begin a pilot program of insurance open to producers in the 2013 crop year, to test the parameters and understand the limits.  A GE sensitive producer should be able to enroll in the program by demonstrating his intention to participate in a GE sensitive market (ie., by producing a written contract with a .9% threshold) and his plan for producing the crops to limit adventitious presence.  The area’s GE producers would be required to enroll in the program, as a condition of enrollemtn in any USDA- supported commodity, crop insurance or conservation program. This would encourage all producer’s engagement in stewardship programs to limit AP on the GE sensitive producer’s crops.  The GE stewardship programs would be managed and implemented via the technology agreements associated with the purchase of GE seeds.  

Following harvest, the GE sensitive producer’s crops would be tested to determine whether the harvested grain meets the market’s needs, reflected in the producer’s enrollment documents.  If the producer has suffered an economic loss because of adventitious presence, then that loss would be compensable under the terms set forth in the insurance contract.  

For the GE sensitive producer who does not enroll in the program, the loss of market premiums may not be recovered.  For the GE producer who does not enroll in the program, that producer may be subject to liability and possible ineligibility for other USDA programs.  The seed providers will require participation in the program and will provide distinct stewardship mechanisms that prevent AP.  Failure to adequately engage producers in stewardship programs may increase economic losses triggered by AP and impose new costs and liability exposure along the value chain.

The pilot program would be regionally based, using an area with an average number of GE sensitive producers in comparison to GE producers.  

The committee further recommends that integration of the pilot program with the research and data collection on economic losses may result in the most reliable set of data on which a permanent national program could be based.]




Members of the AC21 who have joined in consensus on this report:

…..


August 7, 2012

Dear Chairman Reading:

In New Mexico (NM), a genetically engineered (GE) chile is currently under development. Chile
is a not only a cash crop in NM, but a staple food crop. Its arrival in the 1500s to New Mexico
(NM) has defined who we are as a people, while shaping our culture and diet. The seeds have
continued to be passed down for centuries, resulting in development of landrace varieties that
are naturally resistant to drought, pests and disease. The development of this GE chile could
have a significant negative impact on our local economy, food supply, and chile diversity.
I came to this committee with an open mind, in hopes that solutions could be found that would
ensure the purity and viability of our native chiles and locally-adapted seeds. I also came
seeking solutions for non-GE farmers, both organic and conventional, and GE farmers - all who
may become contaminated by GE crops not grown by them.
Upon my extensive review of the culmination of our year’s work, in the form of the Final Draft, I
have come to the conclusion that it is not something I can support as written. Moving forward
with adopting a compensation mechanism, prior to assessing how or if contamination prevention
is possible, is premature and could have unintended consequences.
The primary reasons are that the document focuses narrowly on the contaminated farmer -- who
assumes much of the financial burden and responsibility-- and fails to recognize the role and
responsibilities of the GE manufacturer, the GE technology user, and the USDA in preventing
the contamination in the first place. The paragraph that shocked me was the following:
“…is important to point out that, especially in an age of ever-increasing technical capabilities for
testing and detection, it is not realistic to suggest that commercial seed producers can
guarantee zero presence of GE material in non-GE or organic seed varieties….. However,
the marketplace and the biological realities of crop production set boundary conditions
for what is achievable. “

If these statements are true, then “coexistence” has failed, and our current regulations, laws,
policies, etc. are continuing to fail American farmers and consumers. It is not just me or even
non-GE farmers that are concerned about this gross failure, but it is also the clients of GE
products as well. Two recent examples illustrate my point:
1. Biotech supporters and clients expressed concern over the riders in the House
Agriculture Committee’s version of the 2012 Farm Bill. Addressed to Chairman Lucas
and Ranking Member Peterson on July 5, 2012, the letter was signed by the “Value
Added Tech Coalition”1 and listed the following concerns: “

The effort will further limit U.S. agriculture’s ability to take full advantage of the technology’s
capacity …by facilitating the introduction of more and new technology in the absence of
necessary and parallel improvements in the U.S. global regulatory environment.
The scope of the language does not go far enough to improve transparency and allocate risk
responsibilities in a manner that is appropriate and fair to all significant stakeholders in
the technology development and distribution marketplace;
1 Value Added Tech Coalition Signers: Corn Refiners Association, Grocery Manufacturers’ Association, National
Grain and Feed Association, National Oilseed Processors Association, North American Export Grain Association,
North American Millers Association, Snack Food Association
The current language does not address absolutely necessary improvements concerning
how crop biotechnology is managed to avoid the costly and far-reaching disruption of the
integrity of the domestic and export supply chain if biotech-enhanced events are commingled
with their traditional plant or plant product counterpart in instances where: 1) such biotech
events have not been approved or authorized in export markets; and/or 2) express unique
functional characteristics that make their presence in either the domestic or export supply
chains inappropriate above specified threshold levels. “

2. Syngenta sued the major grain handler, Bunge, in 2011 for refusing to accept a GE corn
(Viptera) that had not been approved in China. The court found that “Bunge’s decision
to reject Viptera corn at all of its locations was a legitimate and reasonable business
decision,” and that it ..would impose prodigious costs on Bunge for a situation that
Bunge did not create.” Syngenta’s case was dismissed, but the repercussions of this
action have been felt by all in the commodity industry, as well as by consumers.
In the AC21 meetings, there has been extensive discussion about GE crops with functional
traits, though they are not mentioned in the Draft. “Deregulated” crops were not allowed to be
discussed. A 2008 US Government Accountability Office (GAO) report not only acknowledged
that multiple, unauthorized releases of GE crops into food, animal feed, and the environment
have occurred, but it also warns that "it is likely that such incidents will occur again."
The fact that USDA lacks a comprehensive policy framework to govern the introduction and
development of GE crop technologies, including contamination measures, clearly, fails to serve
the interests of all US farmers and consumers, particularly those who have chosen not to adopt
GE technology.

Economic Loss. Economic loss is usually the amount of money it would take to put you back
in the same position prior to the injury. Efforts made by several AC21 members to present
information on economic losses and potential source points were all dismissed.
In the year we have met, neither the USDA, the GE farmers or the GE manufacturers presented
any information on existing or potential economic losses. There exist incidences of
contamination causing economic loss to which only APHIS has access. As for the GE
manufacturers, they conduct their own internal tests and should have data on the GE crops
developed. All this data should be documented in order assess the true economic impact of
contamination on farmers.
Other economic losses were not discussed in depth. The Bayer Liberty rice incident alone
caused American rice farmers over an estimated $1 billion dollars in losses; the crop had not
been deregulated. Who pays for the increased production costs due to super weeds? The
increase in glyphosate resistant crops crossing with wild crops? The loss of bees due to the
use of nicotinoids in GE seeds? Or the increase in feral crops like GE alfalfa and GE cotton
lining our roads and waterways?
Finally, there is an economic loss in lack of choice. Our basic right is this country is the freedom
of choice and freedom to farm our crops without fear of contamination. These freedoms are at
risk.

Seeds and Germplasm. The seed industry has been largely exported out of the US due to the
fact that “clean” seed has become nearly impossible to produce in the US. This has been
supported by various documents, presentations and in conversations with other AC21
members, and includes biotech companies such as Pioneer (2006), “Pioneer is also taking
some production out of the states where GM crops are not grown”.2 The US must commit to
ensuring public germplasm collections are not contaminated and that seeds stocks -– organic
and conventional – are free of GE contamination. Innovation for non-GE seed development
must also be publicly-supported.
Insurance. The USDA staff explained that current insurance mechanisms in USDA are only for
natural , not “man-made” disasters. Compensating the farmer for the economic harm caused by
contamination does nothing to address the legal liability they face upon being contaminated.
Namely, the legal liability the GE patent holders claim, when contaminated farmers infringe
upon their patents due to the seed contamination that exists on their property. Even the testing
of one's property would be a "use" of the seed, therefore it is a violation of patent law and could
subject a farmer to a claim for patent infringement. The inability to test or eradicate the GE
material from their seed was an issue for the seed producers surveyed in the Organic Seed
Alliance document provided to AC21 prior to our last meeting.

Conclusion.
In conclusion, preventing GE contamination and holding GE patent holders liable for damage
caused by GE technology, must serve as the foundation for the AC21’s recommendations and
proposed solutions. As this is not the centerpiece of the final AC21 Draft I cannot support it in
its entirety. I strongly oppose any government policy or program that places an additional
financial burden on farmers who are the victims of GE contamination through no fault of their
own, and on the taxpayers of this country.

Given all we now know now about the inevitability of GE contamination under USDA’s existing
regulatory agencies, I urge the USDA to immediately institute a moratorium on the deregulation
of all GE crops, unless and until the means by which GE contamination can be prevented are
well-established. For crops already in unrestricted commercial production, I strongly urge
USDA to determine and mandate best management practices to mitigate the GE contamination,
and the associated economic loss to non-GE growers – conventional, organic and pesticidefree.
The GAO Report (2008) made several recommendations. Of special interest was the third
recommendation that “USDA, EPA, and FDA develop a risk-based strategy for monitoring the
widespread use of marketed GE crops.” To my knowledge this still has not been implemented.
For this reason and the ones presented in this letter, moving forward with adopting a
compensation mechanism prior to assessing how or if contamination prevention is possible, is
premature and could have unintended consequences. What is needed is a comprehensive
policy framework that truly has some contamination prevention measures. If not, this will result
in GE agriculture trumping all other forms of agriculture, and inhibit the USDA’s ability to ensure
fair farming for all, as per its public mandate. Unfortunately, I believe that I have no choice at
this time but to dissent from this Final Draft AC21 Report.

Sincerely,
Isaura Andaluz

2 “Peaceful Coexistence,” pg. 25, 2006, NASDA and Pew Initiative on Food and Biotechnology.


July 5, 2012
The Honorable Frank Lucas The Honorable Collin Peterson
Chairman Ranking Member
House Committee on Agriculture House Committee on Agriculture
1301 Longworth House Office Building 1305 Longworth House Office Building
Washington, DC 20515 Washington, DC 20515
Dear Chairman Lucas and Ranking Member Peterson:
As organizations whose member companies represent the vast majority of the food and feed
value chain with deep interest in the production of safe and healthful agricultural commodities,
we strongly support agricultural biotechnology and other scientific and technological innovations
that contribute to agricultural production efficiencies. These advances are crucial to enabling our
country to meet the demand for a safe, abundant and high-quality food, feed and fiber supply for
U.S. and world consumers.
We have become aware of the planned inclusion of biotech-related provisions in the Chairman’s
Mark of the House Agriculture Committee’s version of the 2012 farm bill. It is our
understanding that such legislative proposals are designed to expedite regulatory review of
biotechnology-enhanced traits by the U.S. Department of Agriculture’s Animal and Plant Health
Inspection Service, while attempting to mitigate the plethora of litigation that has surrounded the
deregulation of such traits by the agency.
While we empathize with the problem this initiative is attempting to address, we are deeply
concerned about the scope and timing of legislating on these matters. Accordingly, we write to
express our strong opposition to what we understand to be the current draft of this legislation,
and urge that it not be included in the Chairman’s Mark for the following reasons:
1. It is ill-timed, bringing biotechnology regulation reforms forward when an adverse legal
climate, failed consumer acceptance and market consequences may prevail.
2. The effort will further limit U.S. agriculture’s ability to take full advantage of the
technology’s capacity to meet the growing demand for a safe, abundant and high-quality
food, feed, fiber and energy supply for U.S. and world consumers by facilitating the
introduction of more and new technology in the absence of necessary and parallel
improvements in the U.S. global regulatory environment.
3. There are a host of significant issues that should be addressed in conjunction with the
kind of regulatory changes proposed in the current committee draft. For example:
 The scope of the language does not go far enough to improve transparency and
allocate risk responsibilities in a manner that is appropriate and fair to all significant
stakeholders in the technology development and distribution marketplace; and
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 The current language does not address absolutely necessary improvements
concerning how crop biotechnology is managed to avoid the costly and far-reaching
disruption of the integrity of the domestic and export supply chain if biotechenhanced
events are commingled with their traditional plant or plant product
counterparts in instances where: 1) such biotech events have not been approved or
authorized in export markets; and/or 2) express unique functional characteristics that
make their presence in either the domestic or export supply chains inappropriate
above specified threshold levels.
Resolution of these issues will require a comprehensive and thoughtful review that likely will
take some time. As you work toward development of the farm bill in the coming weeks and
months, we urge you to omit biotechnology legislative language from the Chairman’s Mark, and
instead work toward a more comprehensive and equitable solution to the challenges confronting
all sectors of the biotech value chain.
Sincerely,
Value Added Biotech Coalition
Corn Refiners Association
Grocery Manufacturers’ Association
National Grain and Feed Association
National Oilseed Processors Association
North American Export Grain Association
North American Millers Association
Snack Food Association
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