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P R O C E E D I N G S
MR. SCHECHTMAN:  Good morning.  Even in the absence of microphones, we’ll get started.  We’ll just have to speak loudly.  There are mics that can hear what we’re saying so if anyone speaks in the next little bit before we get the microphones fixed, please speak loudly.

This is the second meeting of the U.S. Department of Agriculture’s Advisory Committee on Biotechnology and 21st Century Agriculture since the Secretary of Agriculture brought back the AC21 after a hiatus of about two-and-a-half years.  My name is Michael Schechtman and I am the Executive Secretary and Designated Federal Official for the

AC21.  

I’d like to welcome you all to this meeting and to Washington D.C. if you’ve come from out of town.  I’d like to welcome our committee members, I believe 20 of whom are here today, and three of our ex-officio members, two of whom are here so far, from other federal departments and agencies and also, all the members of the public who have come here today to listen to our proceedings and perhaps to provide statements to the committee later this afternoon. 

I’d also like to welcome our chairman, Mr. Russell Redding, Dean of Agriculture and Environmental Sciences at Delaware Valley College and former Pennsylvania Secretary of Agriculture from whom you’ll hear more in a few minutes.  We will also be privileged later this morning to have again with us the Secretary of Agriculture, Tom Vilsack, who will be offering some further guidance for your work.

Tomorrow, in addition, we will have the USDA Under-Secretary of Agriculture for Research, Education and Economics, Dr. Catherine Woteki, who will speak about the biotechnology Risk Assessment Grants program and recent requests for proposals under it and some other topics as well.  I should also mention that we will have several other high-level U.S. appointees in attendance throughout this meeting, the first of whom I see thus far who is Rebecca Blue who is the Deputy under Secretary for Marketing and Regulatory Programs.  We have Dick George here again from APHIS who is here to help this process by taking notes throughout the meeting.  Thanks a lot, Dick. 

We will have a very full session so that we ask that when the meeting is in session, conversations need to be limited to those between members.  The public will be invited to participate by providing comments to the committee and USDA this afternoon between 3:15 and 5 p.m.  I think we have a number of individuals signed up to provide comments at this meeting.  Members of the public who have preregistered to provide comments, please be sure you have signed up on the comment list when you came in so that we can call you in order.  If you neglected to get on that list but preregistered for comments, please let us know at a break.  

We’ll be preparing the minutes of this meeting and a computer transcript of the meeting will also be available within a few weeks.  We hope to get the minutes and the transcripts up on the web.  The website for this committee may be accessed by going to the main USDA website at www.USDA.gove, clicking on biotechnology on the menu at the left and then clicking on the committee name.  

For members of the public, you are welcome to speak to whomever you wish.  Excuse me.  For members of the press, you are welcome to speak to whomever you wish during the breaks of our meeting and before or after the meeting itself.  We ask that you not conduct any interviews or request comments while the AC21 is actually in session.  Mr. Redding, our Chair, and I will be available for questions and comments at the end of each day of the meeting.  

To a few more prosaic matters, we also request that all members of the AC21, as well as all members of the audience and the press, please shut off any working cell phones and beepers while in the room.  They interfere with the microphones and with our recording in order to produce a publicly available transcript.  Bathrooms are located out the meeting room to the left, down the hall, through the doorway and following around a little bit further down the hall.  I regret to tell you that you need escorts when you leave the immediate confines of this room.  

The one other bit of security information that I need to tell you all is that your badges that are labeled escort required, you must turn them in at the end of the day today. If you do not, you may not get another one for tomorrow.  Some of you may find that desirable, but we’ll go onto that later. 

UNIDENTIFIED SPEAKER:  Additionally, if you leave the room for longer, if you leave the building for lunch, you need to turn the badge in then and collect it again when you come back from lunch. 

MR. SCHECHTMAN:  Thank you.  One other routine matter, a couple of them actually.  Could you all move your name tags out forward to aid us in recognizing you when you request comment, when you request to speak.  And when you request to speak, please turn your tent cards on end when you wish to be recognized.  And when you speak, also please identify yourself for the transcript.

Just outside the room, there is a table with documents on it.  Please take only one copy of any documents that you wish.  We don’t want to run out early.  If there 
are any documents that members have provided for this meeting, please be sure and provide me copies.  And for members of the public who speak during the public comment period, I will need both hard copies of your remarks and an electronic copy so that we can post your remarks on the committee website.  We will talk about the official handouts in a few minutes but I will note right now that among the handouts is a detailed meeting agenda.  Please note there are breaks scheduled morning and afternoon.  

I’d like to repeat again that we’re planning for a period of one-and-three-quarters hours for public comments from 3:15 to 5 today.  We want to be responsive to the needs of the public and we’ll see as the meeting progresses how we need to structure that time.  Members of the public, again, please be sure you’ve signed up at the door.  If you’re preregistered, you will have five minutes to make your comments.  Secretary Vilsack should be here by 9:30 to provide some additional thoughts to the committee on how to meet the charge he gave you at the first meeting.  You have a very full agenda over these two days.  We hope to build on the positive work of the first meeting and on the efforts on the two working groups that have held initial meetings within the last few weeks to advance work on the charge. 

Members of the committee, you are well aware of the charge from the secretary but let me reiterate it for members of the public.  Within the overall context of strength and coexistence among agricultural production methods, the charge is to address the following questions.  

What types of compensation mechanisms, if any, would be appropriate to address economic losses by farmers in which the value of their crops is reduced by unintended presence of GE materials?  

Two, what would be necessary to implement such mechanisms?  That is, what would be the eligibility standards for a loss and what tools and triggers, that is to say tolerances, testing protocols, et cetera, would be needed to verify and measure such losses and determine if claims are compensable? 
And third, in addition to the above, what other actions would be appropriate to bolster or facilitate coexistence among different agricultural production systems in the United States?  This is with the caveat that questions one and two are to be completed before work is undertaken on item three.  

The charge is provided to the committee and the public as a document on the outside table.  In addition, we are keeping a compiled list of what we’re calling parked items to be addressed when we get to question three.  That list, as it currently stands, is included within the meeting summary for the August plenary which is near the end of the document.  Excuse me.  

We will talk in much more detail about today’s agenda and all the documents that have been provided to the committee and members of the public in just a few minutes but let me stop here, welcome everyone again and thank committee members and ex-officio members for your willingness to engage in this effort.

Now, I’d like to introduce the Chair of the AC21, Mr. Russell Redding, Dean of the College of Agriculture and Environmental Sciences at Delaware Valley College and former Pennsylvania Commissioner of Agriculture.  He brings all of his many skills and knowledge to the task of guiding our meetings.  Pleasure to see you again, Russell.

MR. REDDING:  It is good to be here, Dr. Schechtman.  Thank you.  Let me extend my welcome and thanks to the committee members as well as our ex-officio members and guests and friends and those interested in biotechnology.  This room, compared to our official briefing room at the USDA, provides some benefit to at least knowing who is in the room.  At the USDA meeting, we had that sort of angled area that was hard to know, so it’s nice to sort of see the faces and have the presence of those all interested in biotechnology.  So welcome.  Let me also thank you for your patience to get in here and to navigate the department.  Certainly, we all have a new appreciation for protocol after coming here, so thank you for that.  I know it’s not easy to do.  

Most important though is to say thanks for the service of the committee members.  I mean, it’s valued and appreciated.  I know it takes a lot of extra time.  All are busy and certainly, as I looked again at the bios of the selected group, it’s an exceptional group of people, so 
thank you for your service.  In reviewing the meeting summary from our August meeting and the summaries of the workgroups, it’s clear the secretary and USDA leadership selected the right group of industry leaders to help find solutions to the perplexing challenge of coexistence.  Each of you, your life experiences and perspectives will help us chart the right course that will allow all of agriculture to thrive.

I believe we all return to this meeting knowing that our work is critical to the future of American agriculture and every bit as complicated as the industry that we represent.  After listening to and reading the workgroup summaries, my own appreciation for the scope and scale of the challenge has broadened considerably.  There were views and perspectives on biotechnology, quite frankly, that I had not considered so that is an important part of this process for all of us, to come to the table with our own perspectives but understand that we have to sort of listen and learn from each other in order to meet the three-point charge that the secretary has laid out for us.  

I can tell you as I look now at the articles and reports and such on biotechnology, I’m looking at it through this prism of coexistence and thinking to myself what would the committee do, right?  How would the committee respond to that particular topic of perspective?  And I think that’s an important part of the process here as well.

All of the workgroup discussions were substantive.  We know it took awhile to sort of get that moving and framed in an appropriate way but I believe that they were incredibly important.  But also, the cooperative spirit and the civility of that exchange I thought was exceptional.  Clearly, this is a topic with a lot of deeply held opinions.  Our challenge is to sort of balance all of that in this discussion, again for the benefit of agriculture.  I want to commend everybody for staying focused on looking for solutions and not differences.  As we said at the last meeting, this charge will not be easy but it is necessary.  I look forward to the conversation of the next two days and continue with the good work that has been started at our August meeting and continue with the workgroups.  

I also want to say thanks to Dr. Schechtman and Cindy Smith, who is our technical advisor to AC21, and Dianne Fowler and the entire USDA team, you know, for working, you know, through the process, administrative details and hopefully, we have, you know, that foundation now in place so as we move forward into our discussions about webinars and workgroup procedures, it will be much easier.  But nonetheless, that doesn’t happen just because you and I sort of like that and want that to happen.  That happens because there’s really some dedication here at the USDA, so thank you very much.  And to all again, welcome, look forward to conversation.

MR. SCHECHTMAN:  Let me continue with my opening remarks.  When the secretary arrives, we’ll just break and turn to that immediately but I’ll keep going for as long as I can right now.  So let me reiterate to the committee and indicate to the public a little more history of the work of the AC21 at the first plenary meeting and in the interval between that meeting and now.

At the first meeting, committee members discussed the secretary’s charge in some detail, listened to presentations on ethics requirements, on programmatic activity supporting coexistence and on costs, risks and returns in different agricultural production systems.  At that meeting, it was decided that four working groups should be established to gather and organize materials for the committee to consider on four topics, the size and scope of risks, potential compensation mechanisms, eligibility standards in tools and triggers, and who pays.  

It was agreed that only the first two of these working groups would meet prior to this session.  Those two working groups on size and scope of risks and on potential compensation mechanisms have both met within the last few weeks and we’ll hear report-outs from each of those shortly. 

I should mention that working groups are, as required by law, populated by individuals with a balanced range of perspectives.  We have included both AC21 members and some outside individuals to achieve balance in these groups.  The first two working groups which have already met have obviously been populated, and a handout outside the door lists the members in each of those groups.  The names of additional outside individuals for the other two working groups are being bedded now, and the names of all the members on those two groups will be posted to the AC21 website soon.

In addition to the working group meetings, two informational webinars have also been held to brief members on existing USDA programs that might help inform discussions around possible compensation mechanisms.  The first of these was on crop insurance, and the second was on two separate USDA activities, those under the Perishable Agricultural Commodity’s Act and those in Animal Disease Indemnification.  

At the last meeting, we also introduced you to Mr. Rob Burke who will be the designated federal official for the Genetic Resources Advisory Council.  He will be in attendance for awhile today.  I don’t believe he has made it here yet.  He is awaiting finalization of the membership for that committee.  When he arrives, if there are any particular questions for him, we can find a time to address them to him.


Now, onto the documents provided for AC21 members and for the public.  To start, we have the Federal Registry Notice announcing this meeting and the provisional meeting agenda which we will go over in a moment.  Also, there are copies of the AC21 Charter and the Bylaws and Operating Procedures, which probably say provisional final but are in fact final for the committee, and a package of biographical information for each of the AC21 committee members.  This information is again background and context for everyone in this room.  

We also have a statement of the charge that was given to the committee from Secretary Vilsack.  There is a list of the two, of the members of the two working groups that have been established thus far.  We have a number of meeting summaries.  The summary from the first plenary session, the summaries from the two informational webinars and the summaries from the two working group meetings thus far.  One of those working group summaries is a final summary and the other is a draft summary because members have not yet had an opportunity to comment and provide changes and corrections.  That latter group met by conference call only late last week.  

Also, just as at the last meeting, we’ve provided an earlier paper on the subject of coexistence prepared by a previous iteration of this committee.  That paper is entitled "What Issues Should USDA Consider Regarding Coexistence Among Diverse Agricultural Systems in a Dynamic Evolving and Complex Marketplace".  As I noted at the last meeting, it was an analytical paper rather than one that gave USDA much in the way of concrete recommendations on the topic at hand.  As has been noted before, Secretary Vilsack is asking this committee to go further.  

That paper though contained a working definition for coexistence as follows.  Coexistence refers to the concurrent cultivation of conventional organic and genetically engineered crops consistent with underlying consumer preferences and choices.  At the first AC21 meeting this past August, members opted, for the purposes of this group, to add the word "farmer" before the word "choices" in that definition for this group so that it now reads concurrent cultivation, et cetera, consistent with underlying consumer preferences and farmer choices.  The committee also decided to leave it to the initial drafters of this committee’s recommendations, that is to say the Chair and I, to address some of the complexities around the use of the word "conventional".

There are two additional documents I should note.  The first is information requested by AC21 members on previous unintended presence of issues of a different type, mainly incidence of unintended presence of GE materials that were still under regulation in commercial channels.  That information is provided on, as was requested by this committee last time.

The last document that I’ll mention is one that was provided by a committee member, North Dakota Agricultural Commissioner Douglas Goehring who is out of the country and unable to attend our meeting over the next two days.  It discusses a suggested compensation mechanism envisioned by an outside entity, a mechanism which would involved so-called risk retention groups and which may or may not be a self-insurance mechanism.  The paper makes interesting reading.  

The AC21 cannot directly consider the entire paper because it makes recommendations that are rather specific, more specific than policy-oriented, and any specific option or proposal that might be offered to USDA, excuse me, would need to be vetted in an open and transparent process considering other options than the particular entities that are recommended rather than via submission via the Advisory Committee.  However, it was submitted to the AC21 so we’re providing it to members and the public in the interest of transparency about the workings of the AC21.

From USDA’s perspective, there are three main objectives for this meeting.  They are first, to consider reports from the two working groups on their initial deliberations relating to size and scope of risk and to potential compensation mechanisms and provide guidance to those working groups.  Second, to listen to presentations from outside experts on topics relevant to the work of the AC21.  We will have two presentations of that type.  One this afternoon and one tomorrow morning.  And finally, to continue the overall discussions on the committee charge and on planning subsequent work.  This will include discussing new items under the charge that the newer working groups will address once they begin work, or at least one of those, and discussing how best to coordinate the work of the working groups with the overall work of the committee.  

On the agenda for today and tomorrow.  First off, we will have remarks from the secretary any moment.  We will have had him in attendance for two meetings in a row which is a rare occurrence at advisory committees.  And then we’ll proceed to readouts from the working groups.  In the morning and afternoon, there will be committee discussion on the work of the working groups, how to guide it and coordinate it when all four working groups are simultaneously meeting, and how the full committee should work to guide them while to some extent, working in parallel with the work of the working groups.

In addition today, just after lunch, we will have a presentation from Dr. Michael Rodemeyer, now with the University of Virginia, who will talk about past efforts under the Pew Initiative on Food and Biotechnology to strengthen coexistence among different agricultural production systems.  Importantly, at 3:15 today, we will listen to comments from the public.  This is a key component of our meetings, as required by law.  As indicated earlier, if we have extra time, we will find a way to use it up with additional discussion when public comments are complete.  

Tomorrow, we’ll start off with a recap of today’s proceedings and then move onto a presentation by Dr. Nicholas Kalaitzandonakes from the University of Missouri about the discussions at a major international conference on coexistence which took place in Vancouver about six weeks ago and which he organized.  We’ll follow that with discussions of one complex issue that workgroup 1 on size and scope of risk is beginning to wrestle with.  And again, the group is talking about what sort of standard is needed to demonstrate economic risks and how to factor in future risks as new GE products are developed and as markets for GE-sensitive products expand.  So largely, that second question, a general discussion about how to factor in future risks as markets expand, as new products come online.

Then we’ll have a preliminary discussion on a   topic workgroup 3, when it’s constituted shortly, will address, the tools and standards needed to make compensation mechanisms work.  We didn’t really have too much discussion on that at the first meeting and I think it would be useful for the working group to hear the full committee before they start.  

After lunch on the second day, Dr. Catherine Woteki, the Under-Secretary for Research, Education and Economics, will discuss USDA’s biotechnology Risk Assessment Grants program and the recent request for proposals under it and some additional research activities and grants.  We will then return to our morning discussions, do some additional planning for future meetings and future work, and adjourn a bit earlier than on the first day so that you can catch your flights out of town.  I know they’re also predicting  possibly a little bit of less wonderful weather tomorrow night so hopefully, you will all miss that and get safely home.

Let me close by echoing the words of our Chair, complimenting all the committee meetings on, committee members on the positive dialogue we had at our first meeting and at the working group and webinar discussions.  You’re working on some difficult and sensitive issues.  We have microphones now.  Discussing the paths forward may make everyone a little or a lot uncomfortable but USDA is depending on all of you to look to the greater good for all of U.S. agriculture.  Thank you.  

Let me just turn over to the Chair for a moment while we await the secretary’s arrival.

MR. REDDING:  Good morning.  Mr. Secretary, welcome.

MR. VILSACK:  Thank you.

MR. REDDING:  It’s a pleasure to have you here.  Thanks again for farming out time in the schedule to visit with the AC21 committee.  We’re honored to have you.  We certainly appreciate the foresight you had in sort of reactivating this committee but also, finding the right group of folks to serve on the committee.  That has been proven at the last meeting, certainly through the workgroups, so we’re honored to have this group together.  We know that there are a lot of pressing issues but we want to say thank you for your leadership and guidance and strong voice for Rural America to the issues of agriculture, the challenge at the time, at this time particularly, but we appreciate very much your steady hand in that, so thank you for being here.  

MR. VILSACK:  Chairman, thank you very much.  And let me start off by again thanking every member of the AC21 committee for the commitment to serve.  This is, I think, an important opportunity for us to -- can you hear me without this?

MR. RUSSELL:  Yes.

MR. VILSACK:  Okay.  Important opportunity for us to talk about a set of subjects which need to be talked about and need to be examined, and you folks have been willing to step up.  And let me thank the Chair for his willingness to take on this responsibility which is an important one and a complex one.  And let me acknowledge the good work that you’ve already done in setting up the working groups you have identified and sort of staggering the work  -- you know, when you’re in the State Department, you just never know who is listening, right?  

And staggering the work made sense to me, as I read the briefing for this meeting, that you began the conversation and discussion looking at the size and scope of risks to make sure that you had a full understanding and appreciation for what may or may not be out there.  That needs to be examined.  It needs to be discussed, it needs to be looked at and it needs to be focused on things that are real and so I think it was appropriate that you started there.  And I think it’s instructive that you began to take a look at if there are significant risks or if there is a risk that needs to be addressed, what type of potential compensation mechanisms could be discussed or could be looked at.

Let me say a couple of things to make sure that I’m as clear as I could be about all of this.  First of all, I think it’s really somewhat ironic that we’re meeting at the State Department.  Now, the reason we’re meeting at the State Department is that they have a facility large enough to accommodate not just the AC21 members but all the other people who are interested in this issue, and there are many, many folks who are interested.  But the State Department is a place where diplomacy is alive and well and where warring factions often meet to try to find out where the peaceful middle and the peaceful opportunities exist.  

I got up this morning and Politico is, for some of you in Washington understand this, but Politico is one of those publications that comes out as long as Congress is in session.  It’s sort of the daily rumor rag where you read things that are going on.  But they put out each year at the end of a year a policy magazine, a statement of what’s really going to be important to discuss in 2012.  And I looked at the magazine today and it had energy in it, transportation, had defense, it had money and finance and budget.  Missing from that list was agriculture.  

Now, not much is going to go on in 2012.  We’re just going to possibly discuss the Farm Bill for the next five years.  Not significant.  You know.  Agriculture is only responsible for 1 out of every 12 jobs in the country so I guess maybe it’s not about a job situation.  It isn’t a fact that agriculture has a trade surplus with the rest of the world and that agriculture is one of the burning, shining stars in an economy that’s been struggling.  We’re looking at prices and incomes for farmers at the best that they’ve been in 40 years so why wouldn’t, you know, why is it not being covered? 

Well, one of the reasons it’s not being covered is because we in agriculture don’t force the issue.  We in agriculture, for whatever reason, embrace humility and really don’t do a particularly good job of marketing all that agriculture is.  It’s an enormously complex area.  It has global significance.  It has national security significance.  It’s engaged and involved in so many aspects of life from conservation to energy to food to global food security and diplomacy.  It’s all of that, and it’s also a major part of our economy.  So why is it that we don’t market agriculture?  Well, one of the reasons, frankly, is because agriculture spends a lot of time talking to each other and, frankly, fussing with each other, you know.  Which production process is the best?  

Just so everyone understands where I am on this, I believe in science.  I am a strong proponent of science.  I believe that if we’re going to feed seven billion, eight billion, nine billion, ten billion people, we’re going to need production agriculture and we’re going to need an embracing and an understanding and appreciation of the science behind production agriculture.  Agriculture has increased productivity 50 percent since 1982.  What other part of the economy can boast such an enormous productivity gain?  What other mature part of the economy can boast that?  

So science is important and it’s relevant and it’s necessary and it’s significant in terms of our challenge of meeting an ever-increasing world population and making sure that we have less hunger, less poverty around the world so we and our children and grandchildren can enjoy a more peaceful world.  You know, Jack may disagree with this but some of the angst in the Middle East was a result of the fact that people were hungry.  Food prices were going up.  Agriculture was pretty critical to the discussions of the Kurd in Egypt that led to a toppling of a government.  Agriculture is significant.  Science is key.  

Something I equally strongly believe in is the ability of people to do with their land what they want to do with their land and if they believe there is an alternative way to produce something that they believe in, something they’re passionate about, something they think is good for themselves and their family and those who consume their products, God bless them.  And if it’s only a small percentage of overall agriculture, so what.  It’s 100 percent of that person’s land use and it’s significant and important to that property owner, to that farmer, to that producer whether it’s an acre, 10 acres, 100 acres or 1,000      acres.  

You don’t have to be big, necessarily, to be significant.  And especially when you represent a fast-growing and expanding aspect of agriculture that connects people very personally to where their food comes from and allows people to understand that there’s a face and a family and hopes and dreams behind whatever produce they’re purchasing, whether it’s at a farmer’s market or at a grocery store that’s embracing local producers.  They’re both important.  

So I want it to be clear.  At least from my perspective, those are two values that are very, very important and unfortunately, at times, they conflict and that’s what this committee is all about is let’s not figure out the conflict, let’s figure out where the peaceful middle ground may exist, if it exists because at the end of the day, if it does exist, it will allow agriculture to speak with a forceful and single voice, if you will, about the importance of all types of agriculture to the rest of the country that doesn’t farm.  

I just got back from a trip in China.  They have 60 million farmers in China.  Sixty million farmers.  And they’re not capable, at this point in time, of feeding their people without significant imports from the United States, and we’re happy for that because it helps our farmers, producers, and we’re able to meet their needs and I hope we’ll be able to meet their needs for a long, long time.  But they have folks in their government to really focus on agriculture and pay attention to it because they realize how important and significant it is.  They don’t have these conflicts.  So that’s the first message.

The second message is Washington is a funny place.  I don’t know much about it but I’ve spent the last couple years here and here’s a couple things I’ve learned.  If you want good people not to succeed, there are interesting ways to do it.  You can suggest that they take a good concept and good idea and so focus on every minute detail that the vision gets lost and nothing happens, or you can elevate the conversation to include the universe, at which point nothing gets done which is why when we set this committee up, I felt it was important and necessary to really focus initially on a relatively narrow piece of this very complex set of issues you’re going to be looking at.  

I didn’t suggest that we take a look at the entire supply chain here.  I was just thinking about that farmer who simply wants to do with his land what he or she wants to do and doesn’t want to necessarily be conflicted or necessarily have issues.  Let’s solve this in bite-size pieces here.  Let’s not suggest that we should be looking at, you know, the entire value chain here because you’ll get mired in such detail that you’ll never come to any concrete conclusions in my estimation.  

At the same time, you know, I think it is important to if you identify a risk, if you’re confident that there’s sufficient information and data that suggests that there are certain risks inherent in all of this, address that risk and not worry about trying to protect, just address the risk.  Focus on a relatively narrow piece of this for the time being because we can build on this.  But we won’t be able to build on anything if there’s no foundation, if there’s no consensus that can be reached through this group.  

So I strongly encourage you to look at the data, understand precisely what the risk is, if there is one, and I emphasize if there is one, I don’t have all the information and maybe neither do you until after you do more work on this, but once you identify what the situation is, let’s see if we can address it with some creative thought process and bring back a set of recommendations to us.  

You know, I, you know, I wish I hadn’t seen that Politico.  It’s got me on the wrong foot here this morning but I’m going to call the editor of that publication today.  I’m going to say 1 out of every 12 jobs, a $47 billion trade surplus.  What other part of the economy has got that kind of trade surplus with the rest of the world?  Working with the State Department on global food security with the Feed the Future Initiative, kind of important to national security.  The Navy just announced the largest single purchase of biofuel in the history of the United States yesterday to fund and to fuel a Pacific Rim initiative that they’re going to have next yet.  I mean, there’s a lot of good, neat stuff going on in agriculture.  Why wouldn’t -- and then the Farm Bill which is pretty significant to the entire country.  

Gang, we’ve got to start talking more about what we do generally in agriculture.  We need to be telling the world how good this is and what a fortunate situation we have in the United States, and this committee can help that conversation enormously.  So I just, you know, it’s amazing to go to a place like China where agriculture, or in Vietnam, I was the first Ag. secretary to go to Vietnam, amazing to see how elevated agriculture is and then you come here and it doesn’t even rate a, Politico is like a one-page deal.  It doesn’t rate that.  It’s outrageous.  It’s outrageous.  

And we, you know, we’ve got to start pounding on the table a little bit and say hey, start paying attention to what’s going on here because it’s good stuff that’s going on.  And people are working hard and they’re creating jobs and they’re creating enormous flexibility with paychecks and it’s a successful part of the economy and it’s got extraordinary productivity and it’s got the formula for getting this country out of its doldrums, less debt, more innovation, more productivity choice, export opportunities creates wealth.  It’s really pretty simple.  So let me stop there.  I’d be glad to amplify or try to respond to any questions the committee has before you get back to work.  

MR. REDDING:  Mr. Secretary, thank you again for being here and helping us sort of see where agriculture intersects our daily lives around this town as well as the globe.  Thank you.  It’s good to be reminded of that and also sort of underscores the importance of this conversation about having that coexistence work because there’s a lot at stake, so thank you for reminding us of that and speaking to it.

Are there questions, comments for the secretary from committee members?  Dave?  

MR. JOHNSON:  I’ll leave that off too.  David Johnson, a member of the seed industry.  I’d like to ask a question.  We’re here at the State Department.  You talked about our trade surpluses.  I’m curious what our federal government is doing to support the development of low-level presence standards globally so that we can keep our trade surpluses strong.

MR. VILSACK:  We continue to have conversations with every country that we meet about a couple of things.  First of all, having a science-based system.  Secondly, having a system that’s consistent with international rules and regulations.  And third, recognizing that we’re going to have to have a consensus globally on this issue of residue levels.  There is no consensus today.  In fact, there is a good deal of conflicting information about that particular issue.  But good news I think is that there is a growing recognition in parts of the world that have been very adverse to all of this.  There’s a growing recognition that you cannot get to seven, eight, nine, ten billion people the food they need unless there is a better understanding, appreciation of science and where science can take us.  So we, it’s constantly part of our message.  

You know, we face -- because we’re number one in exports, whenever you’re number one, the folks who are number two, three, four, five, all the way down to 180 are not happy about you being number one and they are constantly looking for ways to knock you off your perch.  And so when you go to China, they’re not happy about the fact that they, that they imported close to $20 billion of American agricultural products.  They just don’t like that formula.  It’s sort of ironic to be in a meeting with the Chinese where they’re talking about how awful the trade surplus is for the United States when overall, they have this enormous trade surplus with us, and we point that out to them.  So there is that conversation.  

It also takes place in international forms where the United States is working with international agencies to make sure that the standards are what they need to be.  We have a hard time because when we deal in these international organizations and operations, particularly if they are large in terms of their global scope, there are just a lot of countries that are not at the level of sophistication in terms of regulation and science and technology that the United States is and they have a distrust of someone who knows potentially more than they do.  That’s, I think, part of the reason why the Chinese, for example, continue to have a failure to synchronize their regulatory processes with ours so that we end up getting approvals for the use of certain seeds and certain crops in China more quickly.  

We pointed out to them in my visit that we just announced a significant reduction in the amount of time we will be spending, without sacrificing the quality of our review, in biotechnology areas.  We’ve eliminated, in some cases, 600 days of constant review to get approvals or decisions more quickly.  Again, without sacrificing the quality of the review.  We said hey, since we’ve streamlined our process, how about your work with us and synchronize it with your process.  Well, they’re distrustful.  They just don’t, they like to sort of wait and that makes it harder, but that’s a constant subject of conversation.  

MR. JOHNSON:  Thank you.

MR. REDDING:  Thank you.  Leon?

MR. CORZINE:  Thank you.  Leon Corzine, a family farmer from Central Illinois.  Thank you very much, Mr. Secretary, for being here.  You’re an excellent spokesperson for us.  And I just wondered, could you help us find the number of Politico editors so maybe all of us could call in and, more calls might help.

MR. VILSACK:  I’ll get that to you.

MR. CORZINE:  Okay.  That would be good.

MR. VILSACK:  I’ll email it.  Actually, are you staying here?

UNIDENTIFIED SPEAKER:  No.  I’m going.  

MR. VILSACK:  Michael, you’ll be here.  

MR. SCHECHTMAN:  Yes.

MR. VILSACK:  We’ll get the telephone number.   I’ll tell you.  You just inundate them with calls.  That would be great.

MR. CORZINE:  Okay.  Great.  Great.  One other question, and you sort of addressed it.  As we had our discussions at our first meeting and in the working groups, we kind of moved towards, when we were looking for examples and, of a adventitious presence and what the risk might be, we always try and move towards organic production, and is it your intent or is it a good idea to kind of focus on organic production or do you, could you expand on that or just give us your thoughts on what you think would be best?

MR. VILSACK:  Well, to the extent that you’re a producer and you’ve got some premium that’s important to you by preserving a particular characteristic of whatever it is you’re raising or growing, that’s my concern is the ability to make sure that you have -- if you have an economic interest at stake and for some reason, that economic interest gets compromised, then the question is what do you do about it, and I’m not sure that we have a particularly good answer today for folks if they lose significant value through no fault of theirs.  

So my view of this is if, you know, how do we create a process and what should the process be, if any, that would allow that person who has been economically damaged to seek some recourse in the quickest, most efficient, most effective administratively simplest way.  And, you know, I mean, I don’t know how extensive that problem is today.  It may be small because of the percentage of organic, organic preserve operators in the country today but the reality is that that segment of agriculture is growing and whether you deal with it now or deal with it later, you’re going to have to deal with it.  So better deal with it now, it seems to me, send the right message and, but base it on a good understanding of what the risk is if there is a risk.

Again, you know, I’m not presupposing the outcome of this operation.  That’s up to you folks to tell me.  I just think it’s a conversation that’s really important to have and it was needed for a long time and hopefully, what it will do is it will, hopefully, it will help agriculture speak more holistically about agriculture to the rest of the country and that we don’t have this constant clash of my way is better than your way or my way is absolutely necessary because I hear this a lot, you know.  I don’t have the luxury of being in one camp and I don’t want to be in one camp.  I, you know, there are times where I think I may be the only person in America that wants to be, you know, wants to be in both camps.  

I just think, I believe that they’re both important.  One, because I think science is important to meet the enormous challenge we have.  Do not mis, do not underestimate the challenge.  Seventy percent increase in productivity in agriculture in the next 40 years or we can’t feed the world.  And if we can’t feed the world, if you think terror is tough today, if you think terror is tough today, wait until there are millions and billions of people who are hungry and mad and upset.  Wait until our water resources are so scarce that we have a hard time.  That will not be a pleasant world for our children and grandchildren. 

So, you know, say what you want about science.  Help us get to a point where we meet that need.  At the same time, you know, I identify with that landowner who says you know what, this is the kind of farming I want to do.  I’m passionate about it, I love it, I think it’s the right thing.  They ought to be able to do that.  And if somehow they get economically harmed, what’s their recourse?

MR. REDDING:  Thank you.  Mary?

MS. HOWELL MARTENS:  Mary Howell Martens, family farmer from Upstate New York.  Farmer first, organic second.  I just want to appreciate your middle of the road stand.  It’s often unpopular in many groups to be in the middle because people want you to take either extreme and be on their side, so I appreciate that very much.  I do want to reiterate, basically, that science is anything but not conflicting within itself.  There’s always going to be  people in science who take different perspectives and they don’t necessarily agree.  

I think it’s very important to look at biotechnology from the perspective today that maybe it’s the organic farmer that is being impacted but the fact that in the future, it may not be the organic farmer that is the only one being negatively impacted.  It may be other farmers, other conventional farmers who are choosing different types of crops, and specific traits impact their ability to produce their product.  So as you said, you need to develop a system, a framework for addressing an issue that is independent of what the harm or the impact is today but goes further into the future and looks at the whole concept of impact rather than who is being necessarily negatively impacted today.

MR. VILSACK:  I think that’s a valid point.  I think the challenge will be that you don’t get yourself in a situation where it becomes so large that you end up not being able to find consensus.  And let me just say something about being in the middle.  How many people in this room are really satisfied with the actions of Congress today?  Anybody?  Are you like me, you can’t understand why 12 people can’t get in a room and figure out a challenge that this country faces and actually provide leadership?  Why is it that they couldn’t do that?  It’s because the extremes control.  I’m not saying which extreme is right or wrong.  

Honestly, I’m looking for people to provide leadership in the middle because honestly, that’s the only place where problems get solved in this country.  They never get solved on the extremes, and we are seeing that in this town.  It’s outrageous.  And I said that last night at the Congressional White House holiday get-together with my friends from Congress.  Get your act together.  Get something done.  The people need you to work.  

So I am acutely aware of how much criticism I get by being in the middle.  I get it from both sides and honestly, it’s unfair from both sides but it is what it is.  That’s why I’m asking this group to provide leadership.

MR. REDDING:  Other questions, comments?  

MR. SCHECHTMAN:  Just from the --

MR. REDDING:  Just from the committee.  

MR. SCHECHTMAN:  -- committee please.

MR. REDDING:  Okay.  Excellent.  Thank you.

MR. VILSACK:  Okay.  Thank you.

MR. REDDING:  Thank you very much.  Thanks for your input.

MR. VILSACK:  Happy holidays.

MR. REDDING:  Thank you.  Mr. Secretary, thank you again.

MR. SCHECHTMAN:  Okay.  And we will --

MR. REDDING:  Happy holidays.  Thank you.

MR. SCHECHTMAN:  Thank you again, Mr. Secretary.  We will now take a break for about 15 minutes and hopefully, the sound will be working just fine when we reconvene and we’ll go on with the agenda.  Thank you.  

(Whereupon, at 10:03 a.m., a brief recess was taken.)

MR. SCHECHTMAN:  A couple of things to mention before we jump back in.  The first is to request that all of the folks who are at this meeting, if you leave during the meeting or leave at the end of the day, please exit through the 23rd Street exit so that we can get the badges back that we’re responsible for so that good will is maintained, we don’t have to resort to extra diplomacy after the fact.  

Also, I would like to acknowledge a few more USDA senior officials who are here.  We have the Deputy Secretary who moved over to my left and if I had known you were going to be here, I would have put the name tag out there for you.  We have the Administrator of the Economic Research Service, Mary Bowman.  And I’ll just also mention that Rob Burke, whom I mentioned earlier, who is the designated federal official for the National Genetic Resources Advisory Council when it starts back up, is also here.  So with that, let me turn it back over to the Chair and we will get our discussions going.

MR. REDDING:  Michael, thank you.  And again,  we’ll add my welcome to Deputy Secretary, Kathleen Merrigan.  It’s an honor to have you here and the secretary this  morning and really appreciated his perspective both of  what’s going on in D.C. and what’s important also, conversations and observations from around the world, so  it’s great to have the secretary and yourself here today.  Thank you.

MS. MERRIGAN:  Thank you.

MR. REDDING:  We know how crazy schedules are so carving out time to come and be part of the conversations around the AC21, very much appreciate it.  Thank you.  Let’s pick up with our reports.  As it’s been noted, we agreed at the first meeting to have four workgroups, two of which have been formed and met.  We have two folks who have volunteered, is that fair, to report.  Yes.  We’ll consider it volunteering, but were on the committee.  They’re committee members and they’ve agreed to sort of represent what transpired on the calls and then report out.  There were summaries of those meetings of course on the table but we’re pleased today, on the first workgroup on size and scope of risk, and to lead that committee discussion, Josette Lewis.  Thank you.  

MS. LEWIS:  Thanks.  Hopefully, I will do justice to the diversity but I know that fellow working group members will chime in if I don’t.  So what I’ll try to do -- oh, does it actually work?  I’ll scoot over.  Normally, I consider myself a rather loud speaker, but what I’ll do is try to get at some of the key points of discussion rather than try to be comprehensive which Michael was I thought very good in covering the comprehensive side of it in the written transcript.

So the bottom line is that we did identify some potential sources of data that we would request of both members of the working group as well as outside sources, and we hope to get those requests out and receive the data by the time we have our next call that is scheduled for January 17th.  The bottom line.  Among the sources that we will request data from, one is a request to Cathy Greene of USDA Economic Research Service.  She actually spoke to us last time.  And we have, among the committee members, some knowledge that people within the agricultural community have, particularly from the grain side, have submitted data to her about testing and frequencies in which they find unintended presence, or all the other names that unintended presence can go by, so we thought it would be useful to get that data in front of us and her analysis of it.

We also will request from the AOSCA state seed testing laboratories, particularly, yet to be defined states but we thought particularly within the Green Belt.  There is a member of AOSCA that’s on our working group and we understand that going to the state seed testing labs would be the way to try to get access to data about the results from their testing systems.  Also, to make a request to both BIO and/or ASTA, the American Seed Trade Association, to see if they could collect and share data from the seed companies about unintended presence at the seed level.  

And Lynn Clarkson, who is a member of our working group, has done, on the back of the envelope is a fair description, has done some estimates of what the frequency and the potential cost of unintended presence is within his experience in the commodity grain trade.  And then lastly, Michael Funk, working with the organic and natural foods industry, would make an effort to try to collect data from his community and make that available as well.  So we can’t make any promises as to whether we will get all of those but those would be data sources that we did identify.

Okay.  Now, here we go.  Sorry.  I couldn’t find a printer after I landed yesterday so I have to read off of my computer.  I think a really important issue and probably what took up the majority of our call is we discussed the need to look at this data with a number of caveats so in some ways, we’re going to cast our net to see what’s available in terms of data sources but really making systematic and firm conclusions based on that data is something we’re not yet resolved as to how we will do that.

The context in which the data was collected is very important to try to make generalizable conclusions and so we talked a fair bit, again, I think it was the majority of the call, about what some of those caveats or those contexts are that we’ll have to consider when we do look at the data.  

We agree that the scope is limited to losses incurred by farmers, so at the production, at the producer’s level, but acknowledge that those could arrive, arise both at the farm level as well as subsequent to the farm level so long as the impact was still on the farmer.  So that was in some ways, a point of clarification if we went back to our charge from the secretary but also to recognize that the harm to the producer could occur at later stages in the handling, processing, shipment levels.

We acknowledge that may be difficult to identify how the unintended presence arose.  It could occur from biological sources such as gene flow at the farm level, but it could also occur because of factors that are more under the farmer’s control such as poor management practices, cleaning the harvester when going between different production fields.  And that enters, that introduces some complexity in trying to understand the data because as we look at a potential compensation mechanism where the goal is to compensate for things that that farmer doesn’t have a lot of control on rather than, for example, producer error, but the fact that we may not be able to clearly distinguish between those will be something we’ll grapple with.  

We discussed the need that for evidence of economic harm, not just risk, since that’s really the charge to the committee.  At the same time, we recognize it may be difficult to determine a scale of harm because producers who can’t meet one standard may have alternative market opportunities and so trying to understand when a particular lot or shipment shows positive for GM in an unintended GM presence, then we don’t always know what happens when the farmer then can’t meet that market standard.  Does he sell, which market does he or she sell to that may have lower standards.

We acknowledge that even though there may be alternative market opportunities that achieving that may actually incur additional costs for the farmer.  Things such as additional transport that may be necessary to reach an alternative market is part of the question of economic harm.  And we did get some data from members on the working group about different prices, particularly for conventional versus premium or non-GM markets, to give us a little bit of a sense of what the, some of the economic dimensions of having to go to different markets might have for the producer.

I think there was a pretty common agreement that a key issue in understanding the data will be looking at the threshold that is set by different markets, so thresholds being a really significant portion of this question of unintended presence.  The premiums that may be associated with certain thresholds are assumed to be part of the cost of achieving that market premium so the value of the premium is some way, in some cases based on the costs that a producer would need to be able to achieve that but that that varies from market to market.  So when we do get data, we have to understand what threshold were they trying to meet because that will give us a little bit of a sense of the scale and, of the, or the scope of the risk that we may be facing.

Lastly, I think we discussed that some of the data we might look at will be skewed in either direction.  It will either look too high or it could look too low.  In industries, perhaps in the case of organics where testing is not yet a routine part, producers may be reticent to identify problems for fear that it could impact their certain market opportunities that they face so in that case, the data may be under-representative of the industry.  

On the other side, if you look at, purely at testing data, particularly certain types of testing data like PCR or DNA-based testing which is pretty costly, producers really will only go to that when they, they have good reason to believe there might be a problem.  So if you just look purely at PCR testing data, you may get sort of an over-representation because it’s a very costly test that people won’t invest in until they know that they probably need to to track what their situation is, so the data itself may be skewed in either direction.

So I guess in summary, I would say we started on the process of collecting data.  We hope to get these requests out in the next couple of weeks, but I think our next key task will be considering screens or principles by which we would then interpret or look at that data based on all those caveats.  So hopefully, that covers what we discussed but I certainly invite any other working group members to submit.

MR. REDDING: Josette, thank you.  Any of the other members of the committee who were on the workgroup want to make comment or give any perspective on the workgroup?  Okay.  Questions, comments, thoughts?  You’ve raised some pretty important questions so we would need to talk about what that looks like.  Some basic questions talk about the farmer loss and how did the loss occur, right?  It seems like one of those sort of foundational questions we need to certainly understand when we venture into this conversation about what is it that we’re actually compensating for and how did it occur.  

So good report, good questions.  A lot of good thought.  I know that this is the first call and the first meeting to try to, you know, cast the wide net to try to just look at the issue and get the right data points.  But let’s open it up.  Comments?

MR. CLARKSON:  Lynn Clarkson, grain dealer, Illinois.  One of the key issues for us is to determine a background level of adventitious presence in the seed supply, and we have various places we can go for that but I would like to ask anybody who is serving on the AC21 committee if you have any sources that could provide reasonable data on adventitious presence in seed, we’d love to know about it.  We’d like to have followup on that.  

MS. MERRIGAN:  So on the issue that you raised about what’s the farmer’s management issues versus, in whatever gene flow is going on outside of the farmer’s control and the data requests that you’re making, are you asking people if they know whether the data that they’re submitting are coming from operations that have both kinds of production?  See, what I’m saying, is there, when you look at this issue, are there a group of farmers who are just doing identity preservation crops versus the ones that are split operations, and are those two different kinds of risk models that need to be contemplated?

MS. LEWIS:  I don’t think, I mean, again, please chime in, anyone else who was in the working group, I don’t think we will get to that level of resolution and will be something we have to grapple with once we get the data that we do get.  I mean, I think actually a fair amount of the data is not going to be tied, we won’t be able to tie that  to particular production, to producers or particular production systems.  It will be more, my guess is we’re  going to get some seed, seed purity data if we get stuff from AOSCA, or potentially from the seed companies that participate in ASTA or BIO.  That would give us some seed stuff.  

Any data we get on sort of the grain testing will be kind of at the handling level not traceable back to particular farms and I think from the organic side, I think we’re largely going to be looking at a variety of post-farm level testing in the, if I’m not over-estimating what we’re going to get here, but it’s going to be more kind of at the post-farm level.  So I don’t know whether we can actually -- again, I think this is going to be a fundamental challenge.  We won’t be able, based on the data we get, to very clearly say how much of that comes at which state in the process but again, anyone else can chip in because I was just asked to report out.

MS. MERRIGAN:  I know I can’t speak for the  general IP, you know, not GM kind of marketplace but in the National Organic Program, and I could be wrong about this but if you were being certified, you have to be  -- oh, look.  I have a name tag now.  Okay.  You would have to identify if you’re a split operation so when you, in those questions that you raised at the onset in your report-out, we could probably at USDA give you a sense of what percentage, I don’t know what it would take in promising, I don’t see anyone here from the NOP that’s going to undercut what I’m saying here, but we might be able to say, give you an eyeball and say this is the percentage of operations that are split operations and when we do split, wouldn’t the, it would be GM versus organic.  It would just be --

MS. LEWIS:  Organic.

MS. MERRIGAN:  -- organic versus non-organic.

MS. LEWIS:  Right.

MS. MERRIGAN:  But that might give you at least a sense of the magnitude of that potential population.  I don’t know.  So we, you could make that data request if the working group thought that would be useful.

MS. LEWIS:  Again, I don’t want to presume to talk for the whole working group things we haven’t discussed so I just think that’s a point that we should consider in our data request.  

MR. REDDING:  Thank you.  Mary?

MS. HOWELL MARTENS:  My sense is that you’ve done the easy part.  Mary Howell Martens.  One thing that may be a confounding factor but would be really helpful if you could throw it into the pot is when you get, start getting data back, think about whether there’s any way to link it to proactive practices on farms to limit the amount of damage or risk or presence or whatever you want to call it whether, especially when if you get any hot spot data, if that could be linked to whether or not the farms had a proactive plan in place.  

MR. REDDING:  Thank you.  Lynn?

MR. CLARKSON:  Lynn Clarkson.  The experience that most of us have are many of the organic operations are both organic and conventional and in the conventional world, almost everything is a split operation.  So by the time it arrives at a grain company where we would do testing and we find adventitious presence, at that point, we have no idea whether it came from a handling problem or the original start and if we’re looking at compensating people for damages that happen that are outside of their control, if handling mistakes are within their control, then we need a line there.  If we need that line, then there’s an argument for testing the field prior to harvest.  

So these are issues that need to be addressed.  I don’t know the answers to them but it’s increasing complex and I think we would welcome data on what percentage in various states are split operations and what organic operations are 100 percent organic.  It strikes me there would be significantly less likelihood of post-harvest adventitious presence in the pure operations and we, that that data at least is not available to me and I would welcome.  So from whom do we, whom do we, who kind of, whose door do we knock on for that data?  

MS. LEWIS:  I will work with the program and we’ll see what it will take to actually compile that information.  We probably, we would probably have to do -- I don’t know  how much of that is in a centralized database or how much it would have to be requests for information from the accredited certifying agents.  But it seems to me that that would be useful information, not just for the work of this committee, for a number of purposes that USDA has so I’d be happy to pursue.  No time line guarantee but we’ll get on  it.  

MR. REDDING:  Thank you.  Marty?  Oh, sorry.  

MR. SCHECHTMAN:  Yes.  I just wanted to mention one other thing that came out in the workgroup.  That is I think again, I think a little bit of a complication for getting the kinds of data that the workgroup would like and I guess the committee would like as well, and that is that for some of this data, there’s a lot of proprietary information and a certain amount of data, probably in order to get it is going to require a certain amount of sanitizing and removing some of that distinguishing information that might otherwise be useful, but we’ll just have to see what the data looks like as the working group accumulates it and we work with them to make that happen.  

MR. REDDING:  Marty?

MR. MATLOCK:  Marty Matlock, University of Arkansas.  So as I claw myself out of this pit of ignorance up this learning curve, we’re all here in the process, as I’m trying to understand risk, harm and the issues with, especially with organic, as I read the organic standards, my understanding is that the unintended presence of adventitious trace does not in itself constitute a violation of the organic certification.  Is that a correct reading?  Okay.  So that, so then the question of harm really then becomes between the producer and the buyer and the economic harm associated with expectations, and that’s not a -- if it’s just simply a certification issue rather than in a presence issue, I’m very confused, and that goes to the complexity of your committee’s task and that’s why I’m on the other committee.  

MS. MERRIGAN:  Thanks.

MR. MATLOCK:  You’re welcome.

MS. MERRIGAN:  We appreciate that.  So when we wrote the final rule back in the year 2000, when the final rule was published and it became the law of the land, implemented in October of 2002, there was some debate about whether there should be a threshold above which it could not be considered organic, in parallel to a standard that’s there in the program for pesticides residue, you know, there can be some but if it hits a certain thing, it can’t be sold as organic.  It can go into conventional channels.  Presumably, it’s still under EPA’s tolerance levels.  

The thought, and I think if we went back to the preamble of the final rule, I could be wrong, there is some language that at some point in time, if the federal government comes up with a threshold, then that would be potentially, you know, I think at the time we said that would be brought into the rule.  So in terms of current time, you’re correct.  There is no particular percentage that knocks something out of the marketplace by the USDA rules but we know the reality is quite different in the marketplace and that’s, I think, what people are trying to gather the data to ascertain the scope of the problem.  

But also going forward, you know, with other countries having thresholds and some, some pressure from all the different sides of this room to eventually get to potentially a threshold, then no promises there because that part, that was part of the original thinking that would be encompassed into a rule some day, and that would be up to the whole process that the organic community uses to determine their standards working with USDA.

MR. MATLOCK:  And for the record, the EU standard is 0.9 percent presence of, in a particular batch.  That’s my understanding.  

MR. SCHECHTMAN:  For labeling.

MR. MATLOCK:  I’m sorry?

MR. SCHECHTMAN:  For labeling.  

MR. MATLOCK:  For labeling.  That’s correct.

MR. SCHECHTMAN:  That’s not -- there are several different types of standards that the EU is working on.  There is low-level presence.  Well, I don’t need to go into the detail of all of them now but there are several different standards.  Some are lower than that for particular issues, and I don’t know what the specific standard is around organic in that regard.

MR. MATLOCK:  Thank you for further complicating the issue.

MR. REDDING:  Jerry, then Mary Howell and Leon.

MR. SLOCUM:  Thank you, Mr. Chairman.  I’m Jerry Slocum.  I farm in North Mississippi and like Mr. Clarkson, I’m a grain buyer.  My comments will echo what Lynn said about what a first purchaser and what his experience is.  When it gets to our elevators, we don’t necessarily care where the unintended presence came from.  We measure what’s in the load that the farmer delivers to us.  

So if it’s a seed supply issue, we don’t particularly care.  If it’s a commingling in crops on his farm through pollen drift or whatever, we don’t particularly care.  If it’s due to grain handling equipment that’s not properly cleaned out, once again, we don’t particularly care.  It’s just what’s delivered to that first purchaser, and that’s where the economic loss will be identified and that’s where it will be passed through the system from the starting place.

However, with crop insurance now, and I come from a part of the country where aflatoxin is a very real issue in corn crops each and every year, if you buy crop insurance and you suspect that you have a problem with aflatoxin or vomitoxin or any of those other things that are, that are repulsive to grain buyers and grain consumers, you get your crop insurance agent on the phone.  And he sends an adjuster out and the adjuster walks your fields and determines, through the process of sampling and submission of those samples, whether you’ve got an aflatoxin problem or vomitoxin problem above the allowable limits.  That is far from the perfect system, Mr. Chairman, but that’s the system that RMA employs at this point.

So in that case, Lynn, they do try to make a determination where the cause of the loss actually originates.  I don’t know if we want to go down that road in our deliberations, Josette, of how we determine where the loss is.  It’s the farmer’s loss.  Whether it was in his control or not, it’s the farmer’s loss.  And I think that’s what the secretary talked to us about this morning was the farmer’s loss, and I think that that will be determined at the point of first purchase and I don’t know, once again, if it’s terribly important where it enters the system.  Thank you.

MR. REDDING:  Josette, for clarification though, when you laid out sort of a scope, right, you were looking both forward and backward from the farm, right, so the expectation is that it’s a farmer loss, that that was the primary consideration on the scope.

MS. LEWIS:  Yes.  And again, so the -- there has to be a farmer loss to fit within the charge of what we were given by the secretary but by the same token, that loss may be identified at different stages in the process and in fact, the unintended presence could conceivably come post-farm gate but impact the farmer’s loss.  

I think the one caveat that we did discuss on your point there is the fact that there can be instances of poor farmer practice.  There may be some knowledge and there may be even fairly well-elaborated good management practices to reduce the risk of unintended presence but if a farmer isn’t practicing those, I mean, in principle, we wouldn’t think that a compensation mechanism should be covering those instances.  

I think again, you know, there’s going to be a huge number of imperfections in the data that we look at but it’s a starting place and I think we have to determine what the data can tell us and what it can’t tell us and then ultimately, that’s sort of where the really hard work starts.  And I think again, we’ve really just scratched the surface of that.  

MR. REDDING:  Thank you.  Mary Howell.

MS. HOWELL MARTENS:  I’m a grain buyer too and vomitoxin is of great interest to us this year.  We’ve had perfect weather.  Two items.  One thing is data is only as good as a sampling and that’s a really big challenge because learning how to take an adequate sample when the farmer is going to pay the price, it’s a huge responsibility of the primary buyer because you can completely screw up a farmer’s livelihood in no time flat, but that’s not my point.

My point is that I know that it’s a real temptation to look at the impact on organic farmers as being a here and now kind of issue and that is the only data that we have, but we have to make sure that whatever we look at kind of makes it gender neutral perhaps because someday very soon, it’s going to be not an organic issue, it’s going to be a farmer to farmer issue between conventional farmers as different traits come out and it’s not going to be clearly defined different communities that are being impacted.  It’s going to be us and our neighbor and it always has been and it just hasn’t always been seen that way.    

MR. REDDING:  That’s a good point.  Leon?

MR. CORZINE:  Leon Corzine.  Kind of answered the one question between Jerry and Lynn.  I have -- in regards to as you look at this committee and we collect data, whether it’s origination testing or whether it’s destination testing for some of the risks and losses that might be associated would be an important component I think and the closer to in the field, as Jerry mentioned, probably the better.  

I also wondered if there’s been any look at, as you define what a risk is, if you can look at why there’s a contract that should be signed as far as what tolerance levels, the tighter the tolerance, the higher the risk, those kinds of things.  And we look at that -- my dad and I did quite a lot of identity preservation with different types of corn, white corn, yellow corn, those kind of things, and the nice thing about the white and yellow, raising white was there’s a visual there.  You know, you can really see it as far as buffer, the buffer strip and all of those kind of things, and whether there’s something there that can be looked at because you can also tell if there happens to be a presence in the seed because you’re going to see it right there on the ear.  

And it seems to me that might be a place to look a little bit and maybe if our committee, and maybe, I don’t know if it goes beyond our scope but as far as looking at solutions, as far as what is really doable in regards to that low-level presence and what kind of threshold for a particular contract that you might be signing, whether your committee is going to look at that.  I think, to me, it seems like that would be really valuable for our committee on the whole.

MR. REDDING:  Leon, thanks.  Greg?

MR. JAFFE:  Yeah.  I didn’t know whether the committee is going to look at all the academic sources, you know, universities, the Ag. schools extension and whether they have any data out there that might be relevant to this.  I know that Nick K., who is coming to talk tomorrow, made an excellent presentation back at the USDA in September I think it was at their coexistence gene flow workshop that at least a couple of people in the room I know were at.  Where he,  I’m sure he’s not giving this talk tomorrow but the paper  has not been published yet and he hasn’t completed his data.  

But the preliminary idea was very, very interesting in that he looked at I guess fields trying to meet the European threshold standards.  They weren’t -- this was conventional, not solely organic.  And he was trying to find out the number of times they didn’t meet that one percent or 0.9 percent threshold and he looked at it in a couple different counties where there were different penetration of the neighbors being GM.  

So we looked at places that were, I can’t know the numbers.  There’s one where there might have been 70 or 80 percent of the county was GM and other places where it was 30 or 40 percent.  And he also looked at the size of the farms, which is very interesting, and the size of the fields, and I know that one of the data that he suggested was that if the field was bigger, there was a bigger dilution and the percentage of loads that were not meeting was much smaller when you had a 400 acre field than when you had a 100 acre field.  

Anyway, I know he hasn’t published that.  My guess is that’s why he’s not talking about it tomorrow.  He’ll be mad at me probably for mentioning it today because now he’ll get questions about it tomorrow.

MR. REDDING:  We’ll allow you to introduce him.

MR. JAFFE:  But it seems like there may be others out there also who have this and what was interesting about this was this was potentially at the field level, this data, or at least in the farm level, not at the grain handling level.  And there may be others that extension -- and I  don’t know what, I don’t know what mechanism the committee might use to get at some of that but there may be other academics out there, some of those Ag. schools that might be helpful.

MS. MERRIGAN:  You could potentially put in a request to the National Ag. Library to just do a lit search.  I mean, that’s different.  And if it’s published, you probably all know it but at the very least, they could do a current status lit search if the workgroup wanted them to do that. 

MS. LEWIS:  Maybe if I could just add on the point of talking to extension agents because actually, one of our committee members did suggest that and I think we were encouraging if anyone wants to reach out to their local extension agents but by the same token, to try to do that systematically.  It kind of befuddled us as to how we would do that, the task.  The sheer task of trying to do that systematically across the extension system seemed like it would not be very fruitful given the size of the request but there was, you know, I think again, if I’m not incorrectly summarizing what I think we’re going to get based on our conversation.  

I mean, the data is going to be highly imperfect and much of it won’t be farm traceable but there may be some instances where there’s data that might be somewhat systematic that could at least give us hints again, maybe back of the envelope types of calculations, and then there may be, maybe, you know, Nick Kalaitzandonakes’ paper if you get a preprint of it or something.  I mean, maybe there are a few instances where they very more directly correlate it and that again, might give us a sample by which to understand but I think it’s going to be impossible for us to get truly analytical results and I think we’re just going to have to figure out this big task of how we screen the data and think about what it tells us.  And again, if I’m not putting words in our committee’s mouth.  

MR. REDDING:  Thank you.  Let’s do two final comments.  Lynn and then Michael, and we’ll move to Jerry then for the second workgroup.  Lynn?

MR. CLARKSON:  Lynn Clarkson, Illinois.  To address Marty’s question, the market standard seems to be evolving around the 0.9 percent.  It’s accepted by a significant number of international players and it’s  accepted by a significant percentage of domestic buyers.  There are standards that are almost impossible to meet and I don’t know how we could endorse protection for every  standard that exists in the world, so I think we have to accept or we have to conclude, come to an agreement on what standards to hit.  

Now, that said, the standards are pretty complex because one concern is the mere presence of biotech in something.  That may be one standard.  That’s the 0.9 percent that seems to be an evolving standard.  Then you move into biotech itself, and now you have action levels and action levels may be one part in 10,000 and that will be a very different standard so there’s nothing simple about this as you suggest, Marty.  It’s extremely complex.

As far as a data search for the National Ag. Library, I think that’s a wonderful idea.  Why didn’t I think of that?  That’s good.  We should do that.  The Europeans have a lot of data.  I don’t believe we need to totally reinvent the wheel.  We could cooperate with the Europeans.  They’ve put together some wonderful databases on buffer distances necessary for .9, .8, .7 down and we should gather that.  But we do have enough data to paint a rough shape of the risks and I don’t believe we’re ever going to have perfect data so we’re going to have a flawed data set.  That is the best we can do and I think that’s acceptable.

MR. REDDING:  Michael?

MR. FUNK:  I’m just really going to echo a couple of things that both Lynn and Josette, our rapporteur, which I was really glad to understand a new word.  But I think where we need direction from the Chair is, you know, a time line that we, you know, we could talk about data for the next three years if we want to.  I think we need to set a real solid time line in which, and come back with the best data we can find, understanding the imperfection and the limits of what, of what we’re working with.  Otherwise,  we’ll run out our time clock on just looking, continuing to look for better data sources.  So I hope you can maybe help us in that, setting some direction.

MR. REDDING:  Very good.  That’s a great point because I think there’s, obviously, with the, you know, on the charge that we have and the time that we have to do them, it’s going to require some decisions and drawing some, you know, lines somewhere about sort of what it is that we have that we can agree to, number one, and certainly package to present to the secretary and the under-secretary, you know, that are reasoned recommendations around coexistence, right, and keeping that sort of charge in focus.  We’ll have to make some decisions.  Let’s come back to that as part of our discussions here in the open discussion after the workgroups have also -- we’ve got some time built in this afternoon.  

But I think that issue of what does the  committee’s general work plan look like and then with the work plans, knowing that, them the workgroups can overlay that work plan, right, to really decide at what point do we really need to be at certain checkpoints for consideration, okay?  

Josette, thank you for being the rapporteur, for stepping in and doing a great job.

MS. LEWIS:  Thank you.

MR. REDDING:  We know that that was the first meeting, a lot of good discussion, a new group around the table but also, we had some excellent non-committee members on that so thank you to them as well.  Moving to the second workgroup which is on potential compensation mechanisms, Jerry has agreed to be the rapporteur for this one.  And again, to the committee, please jump in.  Thank you.

MR. SLOCUM:  Thank you, Mr. Chairman.  Three of our five members are not here today so it’s just Marty and I, so I won’t, I’ll take more liberties than I normally would perhaps.  Many, many thanks to Dr. Schechtman who put together a great set of minutes, and I encourage you all to read it if you haven’t, and I’m going to speak mainly from those today.  

Our plan of work is described on the back page of those and we did agree to that plan of work and we tried our darndest to stick to the very first part of it which is types of mechanisms that can be envisioned.  And that was for the bulk of our discussion, that’s what we talked about.  We intend to meet again on December 20th, Mr. Chairman, and our goal is to have our part done prior to the March plenary meeting of this committee so that we will have identified what potential compensation mechanisms there are.  

We identified three plus an addendum, if you would, and we’ve talked in our first plenary in some detail about two of those three.  One of them is an insurance product of sorts, and we’ve had a Webinar plus considerable discussion on that element I think.  The other is a risk retention group, and Doug Goehring briefed us on that in our first plenary meeting.  The third concept is a compensation fund that we have not talked about a lot and there’s not a lot known, at least within the working group, about one but there’s further research being done on that.  And then the other, the addendum I would call it, is Ag. mediation.  It’s a level that’s held at State Departments of Agriculture.  I think 30 of the 50 states have an Ag. mediation effort.  If there’s any kind of dispute that may arise between agricultural producers, it is expanded at times beyond the agricultural producer but primarily, it deals with agricultural producers and the folks that they would deal with directly.  

So we’re going to, prior to our next meeting in late December, we’re going to have very succinct paragraphs written for those four types of compensation mechanisms or ways that we would -- the fourth, the Ag. mediation, is more of an attempt to resolve rather than a compensation mechanism in and of itself, but several committee members have agreed to write some succinct paragraphs describing those for further discussion within the group.  We do realize within the working group that it’s not our role to make recommendations to this committee.  It’s our role to discuss and develop things for you to talk about and for you to decide on if you would.  

Anytime you talk about a compensation mechanism, you can’t help but blur the line and talk about who pays for it.  And we did our best to keep that out of the discussion but quite frankly, it crept into it on several occasions and it prompted a question to several of us on the working group why we were opposed to, I shouldn’t say opposed, that’s not, that’s too strong a word, but our problems with a compensation fund if you would.  And I think the answer is that, you know, a compensation fund, who pays into it.  Once again, the line gets blurred.  Who pays into it?  Who pays into it?  

And there seems to be a real, a real contention around that point quite frankly, not within the working group as much as within agriculture itself in general.  And when I would go home and talk about what we were doing this and I’d talk to my customers, they want to know who pays for it.  They don’t care what it looks like, what it smells  like, what it tastes like.  They want to know who pays for it.  That’s the first thing they ask for.  

So that’s going to be a very difficult issue and I know it’s not for us to talk about in our working group but whatever we envision to bring to the committee, that’s going to be where the rubber meets the road is who pays for it.  I think there is a desire that we share the responsibility.  Whatever compensation mechanism we choose, there’s a desire that the cost of that mechanism is shared by the trespasser and by the one who is trespassed upon, and that’s going to be a point of deliberation in this committee that’s going to be very difficult to get past, Ms. Merrigan, I’m afraid but we will attempt to I’m certain.

So we intend to have our work in front of the committee when we meet again in March for your deliberation and your decision, if you would, or your discussion about what the mechanism would look like.  We did not talk about if any.  We just talked about, you know, what, the four things we could envision, if you would, and we’re going to give it greater discussion in our next working group meeting.  But we did not talk about the if any, and I think that’s still very much in play.  I think the secretary elect didn’t play this morning so, and that will be a committee decision.  It won’t be a working group decision.  

That’s all the comments that I intend to make at this time.  Marty, if you have anything to add to it, I would welcome your input or we’ll just throw it back to you and we’ll talk.  

MR. MATLOCK:  No.  

MR. REDDING:  Jerry, thank you.  I’m intrigued that the if any didn’t get any play at the first meeting.  I mean, I thought maybe that’s where it would go initially, just saying well, let’s sort of kick that around a little bit, but you went to, assuming there is something, what would those points of consideration or compensation look like so thank you.  Other comments?  Let’s open it up for question or thoughts.  

MR. MATLOCK:  I guess I would like to offer that the, I did circulate a document to Michael that will be posted on the website from the EU in 2007.  That was intended to be a bookmark or a bookend to a range of possible considerations, not as a model for what we should follow.  But I found many of the framing issues that they were, the EU has been dealing with in this same issue to be very relevant to our discussion.  It’s only 212 pages.  Have it read by Thursday.   

MS. MERRIGAN:  Even the executive summary was long.

MR. SCHECHTMAN:  That was the executive summary.

MS. HOWELL-MARTENS:  When you’re considering who pays, you ultimately consider who benefits.  Yes, hopefully, farmers will be among them but it doesn’t take a whole lot  of examination of the crop insurance system to know that there are some companies that are making enormous profit on it and what we don’t need is another layer of bureaucracy where certain entities make profit off the back of farmers.  

MR. REDDING:  Thank you.  Jerry?

MR. SLOCUM:  Let me make one comment about the crop insurance, RMA’s products.  Dr. Kent Langpost (phonetic sp.) was on the phone with us and one of the specific questions we asked was that why was the crop insurance not dealt with in an issue like this before, and he said within RMA’s authority, they can’t deal with manmade losses and they consider this unintended presence issue a manmade loss, it’s something that is foreseeable, and what crop insurance was designed to do was look at natural causes of loss.  Droughts and, you know, floods and that sort of thing.  So RMA had never attempted to design a product that would deal with unintended presence.  They do deal with quality losses, the aflatoxin issue, damaged grain in harvest, that sort of thing, but those things they consider to be natural events, not manmade events.  

MS. MERRIGAN:  I’ll give you a good example to bring home your point, Jerry.  When the levees had to be broken and the flooding situation in this past year, what a weather year it’s been, the question came to the crop insurance people, is that an insurable loss because there was action that the government took but because the levees were going to be breeched anyhow, that was the justification.  But you’re right.  There is that line as crop insurance is currently organized and legislated, yes.  

MR. REDDING:  Thank you.  Marty?

MR. MATLOCK:  How do the insurance companies take that?

MS. MERRIGAN:  I was hiding out in my office.  No.  You know, it was, it all worked out.  It all worked out.  But I’m just saying that given the current mandates that RMA has, if you wanted to have an insurance model, there are changes that would have to be made.  That’s not outside your purview to make those recommendations as a committee, but your understanding of the existing system is correct.

MR. REDDING:  Any further thoughts?  Leon?

MR. CORZINE:  Leon Corzine.  Just a question for you, Jerry, as far as your committee or maybe to you, Mr. Chairman.  You mentioned that you didn’t address the who pays and I’m not sure -- do you envision, is your committee going to address that or is that a big enough issue that we will just wait and do that as a committee on the whole?

MR. REDDING:  The who pays is identified as one of the separate workgroups and certainly, that to be, committee would be informed, workgroup would be informed by the work of Jerry and his committee as well.  You know, the original thought when we met in August, the four workgroups would be running parallel and just because of time, we haven’t gotten to the formation of the additional two which will be talked about over the next day or so.  But the thought would be that info would be available to and certainly cross-pollinated between the committees or workgroups for discussion, yes.

MR. CORZINE:  If I could, Leon Corzine.  The other one I failed to ask was the if any clause.  Will you, has the committee approached that one? 

MR. SCHECHTMAN:  Could I?

MR. CORZINE:  Sure.

MR. SCHECHTMAN:  Michael Schechtman.  I’ll just address that.  My sense of the four working groups was that the group that was getting at the information to address the if any is probably the size and scope of risks group, but that the answer to the question if any is for the whole committee and that it’s not going to be for the workgroup to come up with specific recommendations on that, just pros and cons, things for the full committee to think about is sort of how I would at least would envision the process and the limitations that working groups have under law for what they can and can’t do since they don’t meet in public.  

MR. REDDING:  Thanks.  Marty?

MR. MATLOCK:  Marty Matlock.  Mr. Executive Secretary, as I understand it, that if none really means that fifth mechanism, compensatory mechanism which is tort.  Is that a clear understanding?  Is that an accurate understanding, that if we do nothing, the current mechanism for recovery of harm is tort and that’s what we’re trying to move, our charge is to move beyond because of the transaction costs associated with that mechanism.  So there  already is an if none, that fifth mechanism, tort, which we haven’t considered as a viable mechanism.  Am I clear in understanding that?

MR. SCHECHTMAN:  I think if any, if the decision is none, then it does revert to whatever, whatever else exists but the mechanism that was discussed and mentioned at the working group on mediation, it’s not clear that that is used in all cases.  The tort system, you know, I think there’s still a little bit of discussion to be had around whether that mediation equals the current system or whether there are things that could be recommended if the committee decides to go down that route to bolster that process.  Is that a fair, fair description, Jerry?

MR. SLOCUM:  I think so.  Ag. mediation, at least in the southern part of the United States, is primarily used to address herbicide issues and it’s, and that’s their expertise, if you would, across the southern part of the United States.  They’ve never, at least the group in Mississippi has never dealt with a gene flow issue or a pollen issue or a non-conventional versus GE or an organic conventional versus GE but, and they would have to draw on expertise outside themselves to do that but I just made a call and ask, you know, would they tackle something like that.  And they said well, they wouldn’t want to be the first to tackle it but it would fall under their purview.

MS. MERRIGAN:  Well, as you know, that program is partially funded by the feds.  It’s not a big program and it does operate differently in different states but if it would be of use to the committee at the conclusion of your couple days here and you’re thinking what your work needs are before your next meeting, we could perhaps organize a Webinar as we did with some of the others on the mediation program, what’s the scope of the work now, what’s the cost.  It’s just the basic A to Z on the current program that would help you have a baseline knowledge as a group.  

MR. REDDING:  That’s a great point.  Thank you.  Josette?

MS. LEWIS:  Maybe to build on Matty, Marty’s question, sorry.  You know, it went back to the scope, the draft charge and sort of the last of the three points is, in effect, an alternative to just meeting it with the status quo which is beyond the compensation mechanism.  So in addition to or, if any, other actions that the department could take to bolster basically coexistence but with the clear understanding, I think Michael said that again this morning and the secretary was clear on that last time, we’re not to take, tackle that really until we’ve seriously looked at the parameters around the compensation mechanism.  So that is part of our remit eventually.  

MR. REDDING:  Thank you.  Lynn?

MR. CLARKSON:  Lynn Clarkson.  We’re using the shorthand term if any and just at a fundamental level, I wish to weigh in.  I understand the developmental foundations in citing if there’s a problem, what the mechanisms are and then going onto the other things.  I think that’s an appropriate level.  Well, I wish to weigh in and say I don’t have any doubt that there’s damage.  It happens every day.  I see it every day.  I see the rejections overseas.  I see rejection in the domestic market and I see the consequences to farming.  So at a fundamental level, in my mind at least, there is no doubt there is damage happening.  

MR. REDDING:  Lynn, we’ll come back.  I have a question for you then.  Mary Howell?

MS. HOWELL MARTENS:  A followup on Kathleen’s suggestion.  I think a Webinar would be really useful to learn more about Ag. mediation, but also to call in whoever would be able to give us the most information about the kinds of tools that they find successful when there are disputes like this.  And herbicide drift would be a good example.  What kind of tools can a mediator use to come up with a fair solution for both the trespassed and the trespasser? 

MR. REDDING:  Just back to your observation on the if any, if there’s somebody who is in that every day, living these experiences of it’s there, right, you just -- can you speak a little bit to, you know, the practicality of, because it cuts across both workgroups, how do you handle that?  I mean, how is that handled right now short of litigation which is sort of the default?  

MR. CLARKSON:  Well, again, a couple ways.  As I think Jerry pointed out, the entire grain world has for years, worked on the theory that, and it’s a practical theory, the secret to pollution is dilution so blending goes on and people can measure things.  

First of all, with respect to organic, some people measure every load, some people don’t.  Some people understand that adventitious presence doesn’t deny the organic certification and so they don’t see a problem there and they don’t want the data.  Other people wish to accumulate the data so they see what’s happening all the  time and then those that do that are often extremely reluctant to share the data and don’t want it out at all.

If you get into the convention world when you run into a number of companies that absolutely are testing every load that comes in, making three probes, doing a composite and testing it almost always with ELISA strip tests which are very accurate if people follow the rules and regulations of the data coming in.  

When loads are rejected, the burden falls strictly on the farmer at the level we’re talking at, and it’s resolved mostly by being mad at your neighbor.  Almost no one takes it to tort.  First of all, the costs of that system are amazingly high and complex and people would like to avoid it.  So in cooperative areas, it is increasingly governed by cooperation and conversation between farmers, what are you planting in the field next to me next year, here’s what I want.  

So we see trucks, for instance, coming out of the state of Illinois headed for terminals in St. Louis on the Illinois River that are rejected because of the GMO level.  Well, you can’t afford to truck it home so they sold it to the alternative market which is the general graded commodity market and in corn in Illinois, you would be losing probably around 75 cents a bushel premium.  If it happened to be soybeans, you’d be losing $2 a bushel.  That’s where most of the information comes from.

The Japanese have created a huge market for non-GMO for years.  They have a non-GMO option on their builder trade in Tokyo and have since sometime in the (90s, and they’re very sensitive to those issues.  They don’t to see you blend away the problem.  If the truck shows up, that truck is rejected if it doesn’t meet those levels.  So there you lost, on a 1,000 bushel truck, $2,000.  

So these are the types of losses that we see on a daily basis.  Occasionally when a ship gets through and typically, this is with an unapproved event, then an entire ship sitting in foreign port goes on paying demerge (phonetic sp.) and that’s not a headache that anybody wants.  I’m trying to think, who makes money on demerge?  Somebody must love that but most people absolutely, absolutely hate it.

We have found that we don’t have to reject a very significant percentage because farmers that are being paid a premium for delivering something within a standard that they understand, they know, they accept, pretty much hit that goal.  So I would suggest it to the working group that our experience is that rejections are well under three percent of the boats that we see.  But if you’re the man who, or the woman who has the rejection, this is pink.  Is that a reasonable answer to your question?

MR. REDDING:  It’s a great answer.  I mean, I  think at the first meeting, we talked about coexistence as sort of co-responsibility which sort of strikes me as a good guiding principle, even as we get into these conversations further around the workgroup and certainly, the recent recommendations that we would make to the USDA.  But in that co-responsibility, you need to look at, I mean, how do you manage that relationship between fences, right, and, you know, we do a lot in terms of best managed practices around new trip management, as an example, where you really are obligating yourself to a certain set of principles and tolerances.  

So whether that has application in this type of discussion going forward, I don’t know but it’s just trying to borrow from where we have, you know, well-adopted practices at the farm level that have become sort of standard operating procedures for how we do things, whether that’s a principle that would have application in this charge generally but certainly within some of the workgroup, I don’t know.  But I appreciate your perspective just because you’re in that mix every single day trying to figure this out and it’s also when someone in the three percent shows up who has had a rejection notice, it is painful.  It may have not been their fault but they’re the ones who are now impacted economically, so I appreciate that.  Leon?

MR. CORZINE:  Leon Corzine.  I’ve got a question for Lynn, and we’re almost neighbors so I should probably juts drive up and see you and ask you that because you do have a lot of good information, Lynn.  The question I have, and I hear it around the coffee shop and around some of the other elevators, that there are those that, for example, non-GM soybeans, there are those that maybe go for that market and that premium for economic reasons but then they will, maybe don’t use all of the, their best management practices or let some of that management slip but then try and then they have, for example, in St. Louis or maybe even a local elevator, they still test, they pass the test.  Hooray.  I get an extra premium.  If I don’t, well, I just dump over here and I get the standard, whet the commodity price would be.  And I just wondered if you see a lot of that.  

And that also helps, I mean it creates some problems with us in creating data in what really is a real rejection rate because if there’s a $2 premium, I may not have done anything really but I’m going to try and go for it and see if I can pass the test or not.  Is that a viable or can you address that question?  

MR. CLARKSON:  Sure.  Farmers follow the normal bell-shaped curve of human behavior and some are on what I would call the lower end and they would attempt to engage in that type of behavior.  Most of the purchases of premium quality material are under contract with the contracts being signed prior to planting because the open market will not deliver what a lot of people want without a lot of preparations.  And the preparation really starts 18 months ahead of time.  With those farmers, we find a very minimal amount of game plan on the lower end.

Then we have farmers that understand that jeez, there’s this wonderful market.  Maybe I can get in at no cost, maybe I’ve got something that meets it.  Then you find a buyer who is short on a contract.  And you say well, I know you didn’t contract for these and I didn’t raise them under contract, they’re open market but I’m sure they meet your needs.  Now, buyers fall in sort of a curve ball, curved bell behavior pattern and some are going to be very strict, depending on their relationship with their alternate users and buyers, and some will be somewhat sloppy in their accepting practice.  

So what you describe is something to be confined.  I’m aware of it.  It’s not a significant play that’s going on but it does happen.

MR. CORZINE:  Thanks.

MR. REDDING:  David?

MR. JOHNSON:  Thanks.  We’ve been talking a lot about grains.  And so I come from a company that grows forage crops or cross-pollinated and we consider them specialty crops even though alfalfa is the fourth largest crop, you know, value-wise in our country.  It’s a very valuable crop.  We’re talking about farmers and do farmers experience the loss.  So one of the points I would offer, we’re a seed cooperative and we take in seed from all of our growers, and one of the things that’s very difficult to do in the economy today is to attract new forage seed growers.  They have a lot of options.  They can grow corn, they can grow wheat, they can grow other high value crops.  So do we put that liability on that farmer as a seed cooperative if they deliver us seed that has a GE detect?  

Now, we don’t want to lose the grower.  We don’t want that grower to quit growing alfalfa seed.  So that loss isn’t experienced by that farmer himself.  It’s experienced by our cooperating as a pool.  And then the question becomes do we really have a loss?  So we have acres that we set aside for AP sensitive markets, it could be international markets, could be for the organic market.  You define that how you, how you want it, and we take that in and we have to divert that seed somewhere else.

So because there are allowances that allow people to purchase seed that is not necessarily produced organically, to produce organic, organic growers, for example, have the option to take in seed from let’s say Canada that’s of a common variety and plant that, so there aren’t necessarily incentives for us to pay premiums because we don’t always get the premium in the market for that reason.  We don’t get the premium in the market because of the exchange rates internationally.  Okay, so a lot of questions, you know, that come into play as to who is actually being damaged here and who is not being damaged here, so I throw that out.  

One of the things, we talked about the if any.  You know, since the alfalfa lawsuit occurred, there was a workgroup gathered back in December of 2010 and the industry has put together a number of programs through the National Alfalfa & Forage Alliance that includes identifying, pin mapping where production fields are grown, so we’re just having our first year of experience with that.  It’s a very interesting process.  I think all of the major alfalfa seed producers, which are about four in our country, try to identify where their sensitive fields were at, ones that were existing in the field, where their new ones are going to put in place.  

And to a great degree, there was good cooperation in that.  Was it, was it perfect?  No.  Sometimes you need the acres and you’re battling over corn, you’re battling over wheat and what can these guys grow.  And so in these discussions, I think you can’t just, and Chuck has brought this up in the past, that not every crop is the same  whether it’s a grain or forage.  We have different issues in different things, so I just wanted to throw that out there.

And in regards to data sharing, so we were at the last AC21 meeting and of course, I wanted to crawl under the table because a handout was provided to our committee by one of the members of the public comment section and it had a table built in there with contamination numbers if you want to call it that, AP-sensitive numbers if you want to call it that, levels of GE detect, and some of those were numbers that they referenced Cal West Seeds, the company that I work for, okay?

And so did they put that data into any context?  They didn’t even talk about the data in the oral presentation.  They just handed it out for our committee to see.  They didn’t say where they got the data necessarily.  They referenced it, you know.  It came from a Cal/West newsletter, it came from a letter that we might have submitted to the Secretary of Agriculture.  

And so what’s really difficult in this whole conversation, you know, we’re going to be going to ASTA and BIO and seek certifications and asking for data, and I can tell you that having been in a company who provided data to our growers to encourage stewardship practices, it’s been used against us in any number of ways.  It’s been used against us by our customers, been used against us by international people that buy from us, it’s been used  against us by domestic companies that we want to have partnership technology agreements, it’s been used against us by our own growers, okay?

And so it’s a real difficult conversation that we’re having and people are asking us, you know, to share more data.  What is our experience now.  Not everybody has done a strip test.  I’ve done them.  I can tell you all about the problems, the goods and the bads of that.  It is very sensitive but it’s also -- I can tell you about PCR.  The great thing about PCR is it’s sensitive.  The bad thing about PCR, it’s sensitive, okay?  So these are really, really difficult questions.  I mean, I can remember even Michael bringing this up on one of the workgroup meetings.  His reluctance to share data based on what it could do to the market.  

And so, Kathleen, you’re here and I don’t know if you can comment or give us encouragement on why we should provide data when we’re not sure how it’s going to be used, what it will mean to our business eventually, whether it’s on the GE-free side or the GE-protechnology side.  These are really, really difficult situations.  

And the one thing about the affinity that I want to add is -- the one thing I can say about releasing this data, for what it’s worth, the limited data that we did release is that it did encourage stewardship programs to begin in alfalfa because this was new, you know, roundup were already coming into the market and the alfalfa and what people observed and detect.  So it did encourage that.  So, I mean, I can offer that, that it encouraged that.  I’ll just leave it at that.  

MS. MERRIGAN:  Having sat in your first meeting, there was a degree of perhaps disbelief expressed by certain members of the committee or the audience, I can’t remember, of how big a problem really is this, is this really a problem.  And an outgrowth of that, at least my revisionist historian that I am, is a real drive to get some of the data.  

Now, the data is going to be very important because it helps ascertain what the real problems are, where the burdens are, where the pressure points are.  Absolutely.  But I think what the secretary and I are asking is that just given the number of players around this table and the different sectors they’re in, I don’t think it’s a big leap of faith to acknowledge that we have an issue here.  We wouldn’t have set up this committee if we didn’t think there was an issue here.  

This is a public process.  I live in the day, you know, I remember at the end of the Clinton administration and they hauled off my hard drive to the archives.  You’re kidding me.  I mean, I am a public servant.  Everything that I write is FOIAble.  Everything I say is in the public venue.  I live that life.  You are asked here as committee members to in part, put yourself in the shoes of a public servant.  The papers that you share Michael puts up on the website, your conversations here are being recorded and you’ll be identified and people have that transcript because we want transparency but also because we are asking you to lead a national conversation.  

Not everyone in the country could be in this room.  If they could get through security, perhaps they would be.  I don’t know.  But not everyone is here and yet, we are asking you, through this dialogue, to help raise the education level of a whole lot of people who are interested in this through this information exchange.  You’re going to have to think for yourselves, and your data committee requests are going to have to think about what level of data do we really need to do our work and what are the precautions in making those data requests that we keep the kind of confidential business information that doesn’t  result in serious harm to companies and to farmers and to various communities that we care about.  

So it’s a tight rope that you’re going to have to walk.  It’s not going to be easy.  But it’s the kind of  tight walk that we are familiar with walking at USDA because we have a lot of information on individual farmers, for example, that we release to the public ion aggregated ways so that we are, we are transparent, we are giving the information but we are working within statutes that give us rights to do, you know, have some proprietary information.  So maybe as well in the course of your deliberations, we could get some better parameters described to you by our Office of General Counsel.  I’m no lawyer, my husband the lawyer reminds me of that on a daily basis, but did it help shape your thinking about that.  

But, you know, David, I really appreciate what Cal West has done and I understand that whole process last year was grueling and painful and yet, there’s been a lot of very important work that’s come from that interaction and your company and some of the other industry leaders who came together and did that at some risk to their own operations.  It’s certainly applauded by USDA and all of us who care about this issue.  So I don’t have an answer for you but to acknowledge what you wanted to say here, it’s true.  I’ll stop.

MR. REDDING:  Thank you.  Josette?

MS. LEWIS:  Maybe just to complete my job as the nicely titled rapporteur, we did discuss, as I hope I mentioned, that the potential risk, from a market perspective, of any individual player of the system of releasing information about their particular enterprise and whether they found unintended presence is very high, and that actually significantly distorts the data, as I suggested, potentially in both directions.  

But as specific to our data gathering, we have focused on having data that would not be related to individual producers, to individual seed companies, to individual grain traders or individual food processing, anyone in that value chain.  So part of our reason to going to ERS and to some industry organizations is particularly because we want sort of scrub data so that no individual would be putting themselves at risk and that that would be aggregated data with no identifies back, you know.  On the flip side, that makes it a little harder to dissect in the pathway where the risks arose but nonetheless, I think we felt quite strongly that no individual player should be identified in this process.

MS. MERRIGAN:  Just to point out, we do have to  address, face a comments problem, right?  It’s either got to be all in or all out and if there is a level of -- I’m so glad you went to dinner together last, last time you went to the meeting because I think part of the challenge here in the committee is to build relationships and build trusts and so that there can be various ways of sharing that information but, you know, you have to respect your colleague across the table who is really putting a lot on the line to giving it to you straight and if everyone around this table does the same, then it’s a shared risk.

MR. REDDING:  The secretary this morning talked about leadership and that the problems get solved in the middle, right, and part of this discussion is where is that middle on these points.  It’s somewhere.  We need to find that middle ground that you have sufficient data so yes, we at least have a baseline to understand what is happening in the marketplace.  We know what it is.  To what extent we want to, you know, use that data or how we use it I think that’s a point of discussion for the committee but it’s there.  

The other point is sort of how we represent the data and to Josette’s one and David, I think that, great comments because we’ve got to figure out where that data pool, what’s it look like, how much faith could we have in it and to what extent we use it to really inform the discussion and, you know, and draw a line to some of the recommendations.  But I think that was a transferrable point the secretary made in leadership for purposes of Congress and public.  It has application here as well.  

David, I think for the committee’s benefit, if you don’t mind sharing the, just so everyone in the room, and particularly the committee, is aware, the data that was picked up and represented to us as a committee and I think in the public comment last time, where did it come from?  Can you, just so we have a line of, from the author maybe.  Where did it come from?

MR. JOHNSON:  Well, sir, I’m not the author.

MR. REDDING:  Okay.

MR. JOHNSON:  But I work at a company where the data was generated.  It would have been generated in our seed laboratories and those are certified seed labs.  They’ve got registered seed technologists that work in them.  The data was shared initially probably in communication directly to the secretary as related to what was going on in the deregulation of roundup ready during the court case, and so that letter was shared, you know, with the assumption that’s kind of where that data was going to go.  

The other place that it was shared was in a newsletter that we actually send out to our growers and I think at the time that we shared that with our growers, our intention was to put that out there not to be anti-technology because we’re actually a pro-technology company.  The more of you that talk with me will find out all the various projects that we work on from conventional to GE-related.  

And so our growers, we wanted them to see the data.  We wanted them to see the data so that they understood that we would need to take measures to service international markets.  Fifty percent of our business is international, and one of the reasons I asked the Secretary of Agriculture the question I did this morning about standards for LLP because I’m not a believer, as a scientist, that we’re ever going to reach zero.  I mean, when you look at this bottle of water that I’m drinking, there’s other stuff in here and, whether it’s dust or dirt or contaminates of some other form.  

When you work in a biological system for seeds, I can generate very pure breeding lines of seed.  I can keep those very pure to a process but once you start to move into commercial channels, large seed production fields, farmers, we talked about all of these issues this morning, those probabilities go down, and there’s a level of tolerance that needs to be built in.  And what that level of tolerance is, I’m not here to propose but it needs to be part of the conversation.  Zero doesn’t make sense to me.  

And I think one of the reasons people are reluctant to share data has nothing to do with identifying individual farmers but it’s a debate about what will happen to technology and will these technologies be allowed to stay in the market and go forward.  I’m a firm believer in technology.  I’ve seen too many things at the research level that provides promises, the secretary articulated himself this morning.  

And so the context of that data, I would just say that any data that we’re looking at -- you should interview Cal West Seeds to what we know about our data.  How clean were our coffee grinders in the strip test process for alfalfa seed, were they cleaned on all that data, were they not cleaned on all that data, do you still use a coffee grinder, how many strip tests did you use, did you use 600 seeds, 400 seeds, 200, 100, what was the context behind the data that we shared?  And we didn’t provide the context in our grower letter.  We just let them know that we were detecting, okay?  And we were detecting at low levels, levels we weren’t necessarily concerned about.  Low levels, okay, but nonetheless, levels.  And, you know, we’re at risk.  We ship seeds to Saudi Arabia.  It gets detected, it’s rejected.  And that’s after it gets over there, and that’s an expensive shipment to make.

MR. REDDING:  Thank you.  Darren?

MR. IHNEN:  Thank you.  Darren Ihnen, a grower from Southeast South Dakota.  You know, we talk about the complexities and we talk about the data and the stewardship, and I think one thing that I’m starting to see here is, you know, we’re talking organics so I’ll just talk from the organic standard, and I grow specialty crops.  I grow seed corn and I was paid a reward for taking that risk and so if we had to expand our buffer, we did it.  And so that was a stewardship issue that I had to do on my farm and we talked to our neighbors, and so that’s just an issue that we dealt with on our farm.  

I guess the point I want to make is the, you know, I like what David says.  Dave had to start a stewardship program that they hadn’t had to do in the past because of roundup ready alfalfa.  So a lot of the old data in fact could be skewed from the standpoint that organics, that is a market that is expanding.  We’ve got more and more growers that are not familiar with stewardship, that are not familiar with talking to their neighbors.  They see an opportunity to take advantage of a reward and they’re doing it.  And so you might have a flare-up in low-level AP or AP because you’ve got new growers not understanding a system. 

So if you develop a monetary fund that’s going to address an issue, it might not do justice.  It might be overkill because you’ve got new growers attempting a new growing process that is going to cost, they might think it’s costing them money because they can’t market, and it is but yet, they’re new growers.  And so it is a complex issue and, you know, not everybody can grow for a certain market.  And I think that’s the other thing that needs to be understood  is just because there’s a reward for growing a product, like me, I grew white corn, I grew highora (phonetic sp.) corn, it didn’t work in my area for whatever reason.  So in practicality, if you ever want to be organic or if you want to grow a specialty crop, it may not work and you have to be willing to either relocate, and farmers have done that, or you have to change the crops you grow.  

And so by developing a monetary fund that’s going to take care of a lot of issues that might pop up, may or may not, the if any issue, just because you want to grow something doesn’t always mean it’s going to work.  And  should you be compensated for it not working, that’s a whole other issue but again, something that as you get new growers in a specialty crop area, you’re going to have some issues that, just because people don’t understand stewardship and understand practices.  

MR. REDDING:  Darren, thank you.  Lynn?

MR. CLARKSON:  Darren, at the risk of leaping ahead two steps in this process, there have to be rules, your people want to be protected, either for damage or liability.  If they don’t follow the rules, then I don’t  know how we protect them.  And so if one wants to step in and say gee, I didn’t know what I was doing so I planted (X) right next to the fence, sorry.  We can’t protect you if you’re not following the rules.

And we may be talking about a new approach to approval of seeds where we want to know when the introduction is made and approved by the USDA, what has the seed company done to make that seed a good neighbor, what are the data that’s available on genetic dispersal, DNA dispersal, what happens in 10 feet, 20 feet, 100 feet, what is the buffer area that’s necessary under normal conditions to achieve the level of, I’m going to make a mistake here, tolerance, is that right?  Tolerance?

MR. REDDING:  Threshold.

MR. CLARKSON:  Threshold, sorry.  To achieve that.  Threshold.  And I think we’ll have to stipulate that.  We can’t just leave it wide open.  So I very much understand your issue there and it could be a problem, but I think it has to be addressed in our recommendation.

MR. REDDING:  Mary Howell?

MS. HOWELL MARTENS:  I’m going to sort of reiterate what Lynn just said but a little bit different.  As a grain buyer, I am much more likely to reject on dirt, on vomitoxin, on poor quality grain.  These things happen.  They are -- and farmers know that they have to meet certain requirements to quality but they don’t always know how and I think that’s something that as when we’re dealing with going about a compensation approach and maybe best management approach, we can define a lot of different things but it’s really difficult to define what is unacceptable for GMO status in organic grain going for feed.  It’s being sold domestically.  Not for export, not for anything but being ground up and sold as dairy feed to local dairy farmers.  

What we need though is a way to teach those farmers what they need to do to avoid the problem.  We’re pretty good on dirt.  We’re getting better on vomitoxin.   But we’ve still got an awful lot of lack of information on how to teach the farmers how, what procedures they need to take or that their neighbors need to take or both to avoid presence.  

MR. REDDING:  Isaura?

MS. ANDALUZ:  Isaura Andaluz.  As a seed person, seed grower, I wanted to go back to David, to one of your comments.  The stock, because you have different levels of seed production, but your stock seed, you don’t want any contamination in that, in that base seed, right?

MR. JOHNSON:  And that’s correct.  And as a plant breeder and as a trained plant geneticist, I can -- right now, what we’re doing, if you were to go back to West Salem, Wisconsin where I’m at, we’re cross-pollinating alfalfa  that’s staked up with bamboo in greenhouses, okay, and we’re doing all of our conventional alfalfas in those greenhouses right now.  Down the hall in a containment facility that’s approved by USDA, I have pollination rooms that go down to .1 micron size to do genetically engineered alfalfa pollenations.  So they’re totally separate, okay?  

But I can take a stock of seed that I started with.  I could, in the case of alfalfa, it’s a population so it’s population genetics.  I can start with 300 or 500 new individuals from that.  I could test each one of those individually for the presence or absence of a transgene, determine whether they had it and create a new stock of seed from those plants.  I can keep my stocks very pure all the way up through foundation increase, until my foundation increases are grown in regions where maybe other cross-pollenations occur.  And then we have to take measures like we did in 2011 where we went into brand new growing regions that have never grown alfalfa to do our foundation increases.

Now, was that perfect for us?  We had to teach people that had never grown alfalfa seed before how to grow alfalfa seed and it’s a very complicated process.  One of  our locations, all five of the fields we got zero seed production this year, got the stand established.  Okay.  One of the other locations we did hit and we got some pretty good seed production, so we got very clean stock to go forward and move with.  

So there’s a lot of things that we are doing as a company but we can keep, I believe, seed stocks clean.  Can we keep things perfect out of the entire state of Illinois level?  I don’t know.  That’s a little bit bigger when   you’ve got thousands of acres of things going on.  But seed stock, I think there are other, a lot of interesting mechanisms that we are employing ourselves to do that.  

MS. ANDALUZ:  But also again, I think it also depends on how many resources you have too so, for example, like, you know, for us, you know, a lot of the seeds that we’re doing, they’re, you know, it’s open-pollinated, lemon dropped Talmud (phonetic sp.) naturally and so, you know, it’s important for us to keep them in regions, you know, where these, these traits that we’re trying to build up in these plants are and so it makes it kind of expensive if someone has to move somewhere else, you know, and buy other land.  So I just wanted to look at the cost of those items.   Thanks.  

MR. JOHNSON:  The last thing I would add is one of the things that the alfalfa group had proposed or is implementing this year where they were, what are they referring to as grower opportunity zones.  And they did these in lieu of the regulation in part which is, I will tell you, we argued for to the USDA because we wanted to have zones where we could protect our international markets but for a variety of reasons, it was decided they may or may not have the regulatory authority to implement that and so the alfalfa community decided to come up with grower opportunity zones.

So I’ll give you an update as to what I know as of today.  There have been 10 zones formed.  They are all GE.  We did not, in the alfalfa community, so far get a collection of people that wanted to design a zone that would be considered AP-sensitive okay, so we’re using the pinning map system.  Now, there are places I will tell you in the Imperial Valley of California, which is down at the southern end of the state, where you cannot grow roundup ready, you can’t grow it for hay, you can’t grow it for seed because of international shipments that come out of the Imperial Valley, okay?

There are states in the United States that you can grow alfalfa for seed.  Wyoming is one of them, Oregon is one of them, Idaho, Montana, Nevada.  You know, I won’t mention Colorado, California.  There are states who are not approved to grow roundup ready alfalfa for seed.  So there are things that our cross-pollinated crop industry is trying to do to protect and provide seeds that are available so, you know, so I think Darren is right.  I mean, I’d like to grow alfalfa for seed in Wisconsin.  I can’t.  We have thunderstorms.  It forms a pod.  So, I mean, I’d love to  grow it because I know a lot about it but that’s where I live.  I just can’t do it there because of weather conditions.  

MR. REDDING:  Great.  Thank you to our rapporteurs Josette and Jerry.  Thank you very much for the work of the workgroup and the active exchange around the table here this afternoon and this morning.  It sort of reinforces, I think, the right people are at the table and on this committee.  So to Secretary Vilsack and to Deputy Secretary Merrigan, thank you for again getting the right group of thinkers to really help us solve this issue of coexistence.  

To each of you, we appreciate the exchange and sort of opening up sort of what’s happening with your own company and your own community to speak honestly about the issues of trying to manage in this marketplace and the reality checks of both coexistence and also the workgroups, right, of just what is it that we’ve got to look at and really think through as we formulate our own recommendations for the secretary, so thank you for that.  

We’ve got a full afternoon as well.  I’ll let Michael talk about that.

MR. SCHECHTMAN:  Just a couple of quick things before we break for lunch.  First off is to remind everyone that you will need to be escorted to the cafeteria.  There are some folks here from the State Department who have kindly been recruited to do this.  We thank Jack for his hospitality by the way in this meeting.  And also, if you should leave the building, please do remember your badges need to be turned in and then you need to get them again.  That’s sort of a partial deterrent to help you decide to eat at the State Department cafeteria which isn’t bad.  

(Whereupon, at 12:07 p.m., a luncheon recess was taken.)

MR. SCHECHTMAN:  Well, I hope everyone had a good lunch.  I see we’ve managed to get virtually everyone back here on time.  Before we start up again, I’d like to mention that we have one more senior USDA official present.  Well, I saw him a minute ago.  There he is.  And that is APHIS administrator Gregory Parham.  Welcome.  And if additional officials appear, we’ll let you know when they arrive.  

It’s my pleasure now to introduce our speaker for today from outside the committee, and that is Dr. Michael Rodemeyer who is currently on the faculty at the University of Virginia in the Department of Science, Technology and Society in the School of Engineering and Applied Science.  

Michael has been around the discussions around biotechnology for even longer than I have, and that’s a long time.  He was, early on, the counsel to the House Science Committee.  He worked for awhile in the White House, the Office of Science and Technology Policy, and he was the Executive Director of the Pew Initiative on Food and Biotechnology.  And he is going to come and speak to us today about the pew process exploring coexistence so without further ado, we’re glad to have you here.  Thank you.

MR. RODEMEYER:  Thank you very much.  It’s a pleasure to be here.  I see some familiar faces around the table from previous, previous lives with biotechnology, and I’m pleased to be here.  One thing I want to correct, I noticed I’ve been introduced as Dr. Rodemeyer now that I actually work at a university, and I know some people get a little sensitive about honorary degrees.  I’m actually just a juris doctor, so just a lawyer by training, and have yet to earn my Ph.D. so I wanted just to clarify that.

But with that, I’ve been invited to talk a little bit about some of the process that we worked on in the Pew Initiative on Food and Biotechnology on peaceful coexistence and share with you some of the, some of the outcomes of the proceedings that we helped to host several years back.  

Some quick background on the Pew Initiative on Food and Biotechnology.  This was founded in 2000, lasted for about seven years.  It was established as a project by the University of Richmond, funded by the Pew Charitable Trusts, and we, one of the many activities that we did, we issued many reports, conferences, workshops, we sponsored workshops with the particular focus on emerging issues of biotechnology in food.  The goal -- and particularly focused on U.S. domestic regulatory issues, trying to look ahead to what was coming down the pike, away from simply looking at corn, cotton and soybeans.  

So the legacy of the Pew Initiative lives online.  Many of the reports are available at the Pew Trusts website.  The easiest thing to do is actually just to Google all the key words.  I can give you actually some of the online sites if you really want to find them.  But there are numerous reports.  We really tackled everything from transgenic insects to some of the ethical issues involved with biotechnology in animals, to looking at, a good hard look at the U.S. framework, coordinated framework in the U.S. regulatory system.  In 2004, we issued a pretty comprehensive report that had been based on a number of activities that we had done that really looked at both sort of the strengths and the weaknesses of the U.S. regulatory system.  

One of the things that we really tried to do was to be an honest broker in what was obviously and still remains a pretty contentious area.  By that, we can, would often bring together different points of view around the table to try to at least create understanding and in some cases, we were ambitious enough to actually try to reach for a consensus.  In a number of cases, we would partner with other groups, including USDA, both APHIS and Economic Research Service.  We have sponsored a number of workshops with the Food and Drug Administration and as you’ll see today, the National Association of State Departments of Agriculture.  

Just go to the next bullet, Mike.  So the real hope here was that we could really bring together different viewpoints and it was not, I think we had engaging sessions although I think the legacy, if you can go to the next slide, was a bit mixed.  I think at one point is that we held a stakeholder forum which brought together, like this group, a variety of different stakeholders in the regulatory process to try to look at whether there were things that could be done to the regulatory system to help improve the system of regulation for agriculture biotechnology products.  

After meeting for really a number of years, ultimately, that stakeholder process failed to reach consensus but I think was successful, along with some of the other reports and projects that the Pew Initiative worked on, to help really create a better and deeper understanding among all the parties and personally, I believe that it was helpful in moderating some of the more extreme views on all sides of this debate.

Those reports remain, as I mentioned, available online.  One of the things I want to mention that, in addition to the workshop that I’m going to talk about today, there are two older reports that are also available online which could be of interest to this committee.  One is a proceedings on setting standards by technology in the workplace from 2004.  

This was dealing with the issues that you’re also dealing with today in part of whether or not there could be, what thresholds and standards, whether there could be a marketing standard that would be appropriate for dealing with some of the issues with thresholds that you’re dealing with today in a somewhat earlier workshop that we did with the Economic Research Service knowing where it’s going.  These are actually now available on EBAY because these are the very few real items left.  So if you want to make me an offer for these later, we can talk after the meeting, but you can get them online.

I want to talk today specifically about a workshop that we did with the National Association of the State Departments of Agriculture in 2006 which really tried to bring together a group of stakeholders to look at this issue, a peaceful coexistence.  It clearly wasn’t the first time this had been done but we wanted to try to bring together some of the experience that a number of states had with this issue and to bring together a group of people who could really discuss this issue.  

We had 50 participants.  This was in March of 2006.  We had representatives from federal and state governments.  We had several farmers who were actually on the panel who both represented organic growers as well as conventional and GE growers.  We had a representative from the European Union to talk about the EU’s approach towards this issue, seed companies, technology developers, food processing and marketing companies, some academic experts and a number of biotechnology companies.  And again, this report is available online and the easiest way to find it is to Google Pew and peaceful coexistence.  Otherwise, it’s a very long URL.  

Next slide, Michael.  The purpose of our workshop really was to try, first of all, to develop a better understanding and a definition of the issues relating to peaceful coexistence.  Also, to examine the existing and possible roles of the public and private sectors in achieving coexistence, exploring what coexistence means, particularly for the State Departments of Agriculture and State Agricultural Agencies, and identifying and discussing key components for advancing peaceful coexistence in the marketplace.  

Next.  The report, the meeting was not intended to achieve a consensus and in fact, we didn’t have a consensus recommendation come out of that committee but today, I want to spend a little bit of time going over some of the highlights that may be relevant to your consideration today.  The one caveat I’ll mention is that the report is from 2006.  There’s been a fair amount of water under the bridge since then.  There have been developments both here and abroad that this report does not reflect but I do want to share with you the benefits of the thinking that we had at that time.

First, we had an interesting set of perspectives from food retailers and food producers, two groups in particular, not of whom are, neither of whom are you typical food retailers, producers.  One was Gerber baby foods, a small food company but one that has a very unique market, and also a representative from Whole Foods.  The clear message that came from both of them is that science is not enough.  They did not distrust the regulatory process.  They believe that genetically modified foods had gone through a regulatory process that proved their safety but that from their perspective, as people in important markets, the science issues, the fact that there had been a regulatory process, the fact that safety had been determined was not enough to meet the needs of their customers.  

For example, their issue was that they needed to pay attention to the values of their customers.  Their issue was their marketplace.  Whether their market, whether their customers were rational or not, it was not their job to educate their customers about the benefits or the safety of genetically modified food.  They dealt with customers that had set up values in the marketplace that were important for them as a market.  

For Gerber in particular, obviously a marketer of baby foods, it was very important for them to maintain the trust with their customers.  Trust was, above all, the key grand value for Gerber.  And for them, what the genetically modified food controversy meant was simply an area that they didn’t want to get into.  

Gerber made an interesting marketing decision which was to say we’re not going to make claims either, that our products contain GM or do not contain GM ingredients, we’re going to be silent as to marketing.  But in fact, we’re going source for non-GM ingredients because we, frankly, don’t want to have the burden of explaining to our customers what this food means given the confusion in the marketplace.  We want to err on the safe side.  We just don’t really want that controversy associated with our brand.  This also comes out of an experience that Gerber had had with a number of environmental groups in the (90s looking at pesticide residue, so it’s a company that was very sensitive to this trust issue with your customers.

Whole Foods, also the source is non-GM but unlike Gerber, actually does make labeled claims that they have sourced their, particularly their private brand articles to, so that they are clearly labeled as being formulated not to be derived from genetically modified seeds.  The issue for, according to the Whole Foods, that for a number of years, they didn’t label at all but that they had a fair number of consumer inquiries and particularly, given their particular marketplace, they felt obligated, ultimately, to adopt a labeling regime.  So in the case of Whole Foods, they are labeled as formulated to avoid containing genetically modified ingredients but also sources for non-GM ingredients as well.

So for the retailers, particularly these unique retailers, this issue was very important.  For the European perspective, the European Commission had provided in recent years, again, this was in 2006, a guidance document on peaceful coexistence.  Of interest is that the Commission itself is actually does not have legal confidence in this area, does not have the authority or the jurisdiction to issue mandatory rules because issues of liability are up to each member state to determine.  

So as a result of that, the Commission issued guidances and principles for peaceful coexistence principles but at the same time, these are not binding on their member states.  The European Commission made it clear that the peaceful coexistence issue for them was not a safety issue, it was an economic issue.  An economic issue about providing choice for all producers in the European Union.  The Commission also had funded a lot of work on gene flow issues to help inform its decisions and it was also expressed concern about potential conflict for trade, both with the United States and within the European Union if restrictions were made in ways that did not recognize the broader principles in the guidance document.

One of the tools that was discussed during the conference and also by the European Commission was the use of farmer grower districts that would decide to essentially have a GM-free zone and while the Commission believes that that could, in some cases, be appropriate, they also have recognized there could clearly be a conflict with trade issues as well.

One particular example of this was provided to the group by the example in Ireland.  Ireland had actually published a coexistence policy which established a fund and an independent arbitration mechanism to settle disputes from GM cross-contamination.  This was when -- and again, these are approved products.  This is when the legal threshold, which is in European Union .9 percent, is exceeded because of gene flow from a neighboring farm, that that would actually set up a mechanism to provide arbitration and establish a fund initially funded by the government to help settle those disputes.  

Now, the important caveat to this slide is that of course at this time, there actually were no GM crops being grown in Ireland, which makes it a little easier to manage this, but their point was they wanted to get a system in place up front that would minimize the need to go to litigation.  

So part of, a very important part of this system was also creating both some mandatory requirements that would require education for both non-GM and GM farmers in terms of practices and some mandatory practices, including signed agreements, as to how buffers would be used to help segregate crops and protect them from cross-contamination.  They also set up a number of voluntary best farming practices that would really help establish the appropriate guidelines for each farmer to follow.  Ultimately, the goal, the idea was that this would, fund would be paid for by both GM producers and users.  One of the points that we’ll get to in a few minutes is that clearly, the European Union has taken the approach that the cost of avoiding these issues should be placed on the "new technology" which in the case of Europe, really is the GM, the GM technology.

We also heard from distributors and seed producers.  Cargill made a presentation which really -- and of course, Cargill is a huge worldwide distributer of grains.  And I think the major point that Cargill made is that of course again, for them, the customer is king.  They will provide whatever the market demands and will source wherever they need to source in order to provide that market with what they want.  

But the broader point that they made is that specialty crops, for example, white corn or canola, which we had experience with for many years growing in a commodity, bulk commodity grain system, it’s really the burden of the specialty crops to work within that bulk commodity system and that it’s really, that his point was it’s the responsibility of the farmers who want to deliver specialty crops and who want to charge the premium prices associated with them to do what it takes to deliver that product.  And as a result of that, the implications are you need, that the producer of those specialty products needs both to isolate their crops, there needs to be reasonable tolerances, that a zero tolerance is not obtainable.  And obviously, one of the key things to make this work for a specialty crop producer is to be able to get a premium price for that particular product.

We also heard from Pioneer Hi-Bred, both a technology developer as well as a seed manufacturer, a seed developer, and they approached this specialty crop issue and isolation issue as someone growing seed corn and noted that this is really, in some ways, not a new issue.  The Federal Seed Act requires, has a five percent threshold for labeling for ingredients that don’t meet the standards of the seed included in the package and he talked about seed corn as a specialty product and again, isolation, other management is really required to deliver that.  One of the things that he mentioned is that if that seed corn, pack of seed corn could fetch $100 but if it doesn’t meet those standards, it’s   worth 2.  So there’s quite a premium to the farmer growing seed corn and the need to protect the corn from genetic drift.

We also heard from a number of growers representing a variety of technologies, both conventional, organic and GM.  I think there was sort of, there was wide consensus that there needed to be respect among all producers, that we all recognize these are different ways to farm, they all have markets and that this issue was fundamentally about a freedom to choose both for a supplier and customer, both a freedom of product and a freedom of process.

One of the organic producers talked about processor contracts that were becoming very common where the burden, the liability would be placed on the grower to insure that the products that they were delivering was in fact zero GM content and of course, the organic producer noted that that, as a practical matter, was impossible to achieve.  So there was also a discussion among the growers about a need for education among each other, about best practices and understanding what issues were involved and an articulation of liability, this issue that we’ll talk about in a minute of really whose responsibility is this in the first place.  

There was a discussion also of insurance and the possible state role for mediation which I know is something that has come up here as well.  And the point that there are mediators from USDA involved in a number of states that are available, this is not arbitration but mediation, could be a potential resource for resolving some of these disputes.  And then there was a discussion about insurance.  At least one of the participants mentioned the concern that insurance too often actually lifts the responsibility for the grower to actually meet his contractual obligations so the concern was that in some respects, if the grower failed to meet those obligations in this contract, having an insurance backup makes it really too easy for them to get out of their obligations and that there was a potential for both fraud and abuse in that kind of system.  There was an expression that the system that works best is one that is funded by the community that benefits, and that was something that I wanted to pass along.

And finally, there was also a discussion of gene use restriction technology and raising the question of whether that technology could be available to help minimize some of the concerns about adventitious presence.  

We also had a presentation from one of your members, Bryan Endres, and I think this analogy about the old farmer and cattle issue, fencing in, fencing out, was one that resonated with our group.  The question is really who is responsible for the buffer zone.  So two alternatives here where essentially, you’ve got the buffer zone is around the non-GM crops versus having the buffer zone around the GM crops.  

And Bryan went on in the next slide to say that in the United States, as a practical matter, the market, at least in the Midwest where most of the corn and soybeans and cotton in other parts of the country are genetically  modified varieties, has essentially placed the burden on conventional and organic growers to avoid the cross-contamination from genetically modified materials.  And Bryan also took pain to say this hadn’t really been judicially established but in a sense that the marketplace in the United States had already spoken, that as a practical matter, that was the situation.  In contrast, in Europe, the burden of avoiding cross-contamination has really been placed on GM producers and users on the basis that it’s the new technology being introduced into older farming practices and that therefore, the newcomer needed to take pains not to injure existing practices.

A number of ideas that were discussed in ways to deal with this, we mentioned one of them, are grower districts.  The best known ones are probably ones that have decided to be GM-free but there are also examples where farmers, certainly Missouri, back in 2005 when Venturi Rice was looking for a place to do some field trials, the idea was that farmers could also band together to have GM zones that were places where it would be encouraged and permitted for farmers to get together and say this is near where we’re going to do this.  

(Discussion off the record.)

MR. RODEMEYER:  Now, so in addition to grower districts, certainly another alternative would be state intervention, and those could be everything from state legislation that could restrict the growth of genetically modified crops to requirements and contracts, any number of things that state governments could do, and including setting rules of liability.  State oversight of seed purity would be another issue that also raised the question of federal preemption, the Federal Seed Act and also, state oversight field trials as being another mechanism to help manage these issues on the ground.

Let’s go to the next slide.  So a couple of things that really got teed up and I think were discussed at length during the conference.  One is that we really have an unresolved conflict between science and values.  The government’s role, its regulatory role is clearly based on science, that the issues of looking at the safety, environmental safety, food safety, are issues that FDA, USDA and EPA look at based strictly on scientific grounds, and the issues about whether or not the technology is useful or beneficial is really an issue that’s left to the marketplace.  So in the marketplace, values matter.  Safety may or may not be the driving issue about the way that both markets and consumers react to new products so that science will not resolve this issue.  More science will not resolve this issue.  

Then the question comes up well, if this issue remains about, about values, then whose job is it to educate the consumer.  There was certainly some discussion that the government should do more than it has, both in ensuring consumers that these products are safe and that consumers really should not distinguish among them in the marketplace but others disagreed with that and said that obviously, that that’s also the responsibility for industry as well.  So the issue about who is responsible is a critical one.  Clearly, retailers do not feel that it is their responsibility to change the market to which they are trying to sell, that it’s not their responsibility.  

The other issue that came up with respect to thresholds is that one of the concerns has always been that it implies a safety issue, and we know that that’s true because in some regulatory regimes, setting thresholds are what we tend to do to sort of say all right, here is a safe level of this pesticide residue, for example, in this food so when consumers think about thresholds, they think about them in terms of safety.

But we also can use thresholds, as USDA does in other context, as marketing standards, so there was some discussion about whether or not thresholds here could be used as a way, a product differentiation or product identification in the marketplace.  So there was some discussion about USDA’s role in the marketing side of USDA in addition to its regulatory side of safety.  

Another issue that was really, I thought, important to bring out was that we need to make clear distinctions between the adventitious presence of unapproved traits, which have happened in a few cases, that are clearly unlawful on their own because those traits are not supposed to be in the food supply since they have not been approved.  So those are, those are, by their definition, unlawful so they violate the standards of, the regulatory standards as opposed to the adventitious presence of approved events that are obviously found in other crops or other products.  So those things need to be clearly differentiated as we think about this issue.

The two critical and unresolved issues of course are the big ones.  Who pays, how does this, how do you get a system where there is both fairness and equity as well as a reasonable expectation of compensation for losses, how do you define it, these are issues that you all of course are grappling with, and the question of who decides, where does this decision get made.  There was certain endorsement for the principle that in theory, this should be as close to the farm level as possible, that we want to encourage farmer to farmer communication, we want to encourage local communication.  We want to encourage a variety of approaches because all of these issues need to be dealt with on a crop by crop basis that are going to depend on locations and agricultural practices, so there was a sense that this should be driven as close to the farm as possible.  

At the same time, you start raising questions about well, then how do we fund these kinds of mechanisms to resolve disputes and of course, a lot of empty pockets around the table, even more now than there were then, so those questions still remain very, very important.  There clearly could be a federal role that was discussed but I think the focus of this workshop in particular was on the role of the State Departments of Agriculture who really felt the need to find a way to come up with some win, win, win for this, for these kinds of issues and looking for other ways to do it.

So with that, I’ll close and see if there’s any questions or discussions about the workshop.

MR. REDDING:  Marty?

MR. MATLOCK:  Thank you for this hard work.  It’s unfortunate you didn’t get the who pays question answered, but did your committee discuss concerns about state level criteria and decision-making, who will make the, as it were, and the potential for interstate conflict associated with state level jurisdictions?

MR. RODEMEYER:  Yes.  I mean, it was acknowledged as an issue because, and again, this tended to reflect the people sitting around the table, people who, folks like Cargill who have to deal with a national and international environment.  I don’t look forward to having to deal with trying to implement state level or even regional or local kinds of issues, so they would prefer a national approach to these kinds of issues.  

At the same time, as I mentioned, there still was a concern that this is not going to work if it’s entirely driven from the top, from the federal level down.  There’s just, there’s too much that we need to place emphasis, not just on allocating blame but avoiding problems in the first place that really requires communication, education and cooperation at the farmer, community level.  But clearly, there’s a recognition that to the extent to which we, states develop inconsistent standards, that we create real problems for people nationally and internationally as well.  

MR. REDDING:  Paul?

MR. ANDERSON:  Michael, there was something that I didn’t fully catch and I just needed you to repeat it if you would, please.  You were discussing insurance at one point and talking about there was a concern about insurance because it makes it easier for a grower to get out of his obligations for best practices, but then you said something after that, that there was more of a preference for something else, and I didn’t fully hear that.

MR. RODEMEYER:  I think the issue was where does the fund come from, who actually pays for the insurance.  I think this was an issue not so much about commercial insurance from commercial insurers, but whether or not you could create a fund that could be tapped to cover in the event that a farmer doesn’t meet his contractual obligations to his supplier.  And this came from a grower who actually grows both GE and conventional but also needs to sometimes meet contractual requirements for a certain, for making sure that they meet thresholds, particularly for exports to European Union.  

So it was his opinion, based on his experience, that depending on how the insurance system is set up, that it can be ripe for fraud and abuse by farmers who find ways to blame their failures on other things and that his sense was that if you could create a fund primarily funded by the people who really benefit from that, that that would lead to a better outcome than if you really had a kind of commercial crop insurance type of program.  So I think that was, that was the suggestion that he made.  

MR. REDDING:  Mary Howell.

MS. HOWELL MARTENS:  In a situation where technology changes fast, what part of the questions and concerns you would think there would be now, five, almost six years later, at a similar conference like this, and probably more importantly, where is the ball going to be five years from now?

MR. RODEMEYER:  Well, that’s a good question.  I think there was also recognition at this conference that then, in 2005, the debate was about identity preservation for crops that were, did not have GM content.  But at the same time, people could see them.  A possibility that I think we’re seeing is that we’re going to have a growing number of specialty crops that have been genetically engineered that also need to protect their own identity and preservation throughout the marketing system from farm to producer, and I think that’s the future.  

I think we’re going to continue to see, as the technology moves ahead, more specialty products that are going to have to find ways to coexist within the bulk commodity grain markets.  We’re seeing that in a number of product approvals that have come through the pipeline in the last few years and I think that’s going to be, this is going to be an increasing challenge to all kinds of developers, not just farmers growing conventional and/or organic crops.  There will be a growing need to figure out ways to preserve and identify, identify and preserve specialty crops throughout that system.  

MR. REDDING:  Isaura?

MS. ANDALUZ:  Well, I mean, I have the advantage of having heard this years ago so I have this chart here.  So my question was regarding Galena who had spoke and he had this chart that it showed that as, you know, as we get more and more crops in the market, that the contamination might, will increase.  So my question was it’s like I guess I’m just trying to figure out, because you were saying there were certain parts where the, as a grower, they can’t grow certain crops for seeds anymore because the levels are, because they can’t meet the levels.  So was there any other discussion as to besides things that were in the report, is there something else that wasn’t written down here that was how they would go about determining how to, where to plant some of these seeds, you know, because, I mean --

MR. RODEMEYER:  No.

MS. ANDALUZ:  -- eventually you could contaminate, you know, the whole world.  Where would you do it, in a lab or where you would plant these seeds?

MR. REDDING:  Yeah.  This was -- the Pioneer Hi-Bred spokesman really talked about this because they’re -- and of course this is going to depend on crop by crop, the crops that are open-pollinated and where you, corn, clearly the biggest issue where you have pollen that can drift for quite awhile.  And the chart that she’s referring to was a projection, that as a percentage of the crops were converted to genetically modified varieties, the ability to grow crops that did not have, that met the European Union threshold would decline rapidly to the point where it would be very difficult, certainly within the places that grow corn, to grow organic or conventional corn that would meet European standards.  

And they were already, at that point at Pioneer, talking about doing seed corn first of all in places that you just don’t grow corn, certainly both states that are not corn-growing states but going abroad to other countries that don’t grow genetically modified crops to ensure that level 
of purity.  And again, for them, because the marketplace will pay them a premium for seed corn, it’s important for them to be able to, they can recoup that cost, at least this is what they were telling us in 2005, with the additional requirements that they had to take to ensure the purity of the seed corn.  Difference between $100 a bag versus $2 gave them the incentive to go make sure they could grow this wherever they could.  

There could come a point where crops around the world are so predominantly genetically modified that this might become difficult but I would assume that as long as there is a marketplace willing to pay the premium price for that, then there will be opportunities for these companies to invest in whatever they need to do to ensure that level of purity.  There will certainly be costs associated with that.  

MS. WILSON:  Latresia Wilson.  Excellent wa-hoo presentation.  Just a follow-up.  You mentioned, you mentioned Ireland’s establishment of a fund.  I was wondering, do you have any updated information on that?  Is it still in place, do they have GM crops currently?  Any info?

MR. RODEMEYER:  I don’t have an update on that but I know they had posted their policy on a website.  I think it would be, I’m sure it could be tracked down.  And the woman who, Claire Thorpe was her name, the representative from Ireland, was an excellent member and I’m sure she would be happy to help bring this committee up to speed on developments there.  And I don’t know whether they planted, I know there have been some field trials.  I don’t think there’s anything in commercial production there as far as I know.

MR. REDDING:  Jack?

MR. BOBO:  Yeah.  I’ll just say that they are not growing anything in Ireland yet, and Claire Thorpe has gone back to Ireland so she’s not available.

MR. REDDING:  I think the subset of that question though is about some of the mandatory versus voluntary practices and we were certainly looking at what they established as, where was that line between mandatory and voluntary should probably be worth us looking at those practices though, but thank you.  Leon?

MR. CORZINE:  Michael, Leon Corzine.  In the time frame when you were doing this, there was maybe not a lot of activity but some around plant-made pharmaceuticals.

MR. RODEMEYER:  Yeah.

MR. CORZINE:  And some of the containment that was being done in Northern, Northwest Iowa and a couple other places.  Did your initiative take a look at that or talk to those people about what was being done and measures they took and the success they did or did not have?

MR. RODEMEYER:  Yes.  That actually came up quite a bit during the conference.  As you can imagine, for the food producers, this was a great concern and there was and still is, I assume, a variety of opinion on these issues all the way from some of the food manufacturers believing that these should not be approved in food crops at all so that you couldn’t cross, there wouldn’t be no, there would be no potential for this to get in the food supply.

For example, when Ventria was looking to grow rice in Missouri, Gerber actually went to its grower, because rice is clearly a major ingredient in baby food, went to its growers and ensured that there was a 100 mile separation from any place that, where Ventria might be growing its particular genetically modified variety of rice.  And when asked about that, the Gerber representative said well, this is, there was really absolutely no science base behind this at all and we weren’t looking for it but we just wanted to be very safe and make sure there was no possibility of having this show up in our, in our sources at all.  

So there was a great deal of concern about the efficacy of, and the concern clearly was, this was a different issue.  This was not just an issue of meeting EU thresholds.  This was an issue of food companies having to explain why there were things that were not like food showing up in their, in their supply.  So there was a great deal of concern about the containment requirements at that time and I’m sure those conversations continue.  

MR. CORZINE:  And a followup with just I, you know, I don’t think it’s being done much now and I know 
there was a lot of concern, and we’re talking about 
regulated products that were operating under experimental use permits really or maybe even more severe than that, and I think, I think they worked but it got to be so expensive that they backed away from it and I know a couple of particular individuals aren’t doing it anymore.  But I just wondered if you had took a look at that because I knew there was a lot of concern from the food companies and industry.  Thanks.  

MR. RODEMEYER:  Right.  And at least one of our other conferences also dealt with that issue specifically.

MR. REDDING:  Keith?

MR. KISLING:  Michael, the wheat industry is kind of like the rice industry, there’s direct consumption to the human population and that’s part of the reason why we’re, why we’ve had trouble getting a GM wheat released, so there’s no commercial releases of GM wheat at this time.  But that’s why we’re really watching this issue right now. 

MR. RODEMEYER:  Right.

MR. KISLING:  We don’t want the same thing happening that’s happened to other crops.  We’re trying to learn from the mistakes that’s happened and so we’re interested in, I was really interested in what you had presented today.  I appreciate your comments.

MR. RODEMEYER:  Thank you.  

MR. REDDING:  Mary Howell?

MS. HOWELL MARTENS:  I just want to clarify.  I’m not sure if this was just the answer you gave Leon but I wanted to make sure.  Do you know whether Gerber is still doing these extraordinary methods of containment and avoidance now in 2011 that they were --

MR. RODEMEYER:  I don’t have any direct -- no.

MS. HOWELL MARTENS:  Okay.  Because I think that’s an important issue, to see whether or not they feel, you know, back then, obviously, this was really front and center on a lot of people’s radar, a lot of consumers.  I just would really be interested in knowing, getting an update on that, whether or not the same food companies are doing the same thing.

MR. REDDING:  Michael, given the previous work and great insight that even at the outset, you talked about this being sort of a legacy being mixed.  So you are now our advisor, right?  You know our charge.  You’ve looked at some of these issues and there seems throughout, you know, early report and even today, and yes, we’ve made progress, 
however.  Give us some advice.  I mean, you’ve looked at 
some of these issues.  What sort of, what’s the takeaway where, as we’re looking at, mechanisms, potential 
mechanisms, the scope, et cetera.  Do you want to give us any insight to where we ought to be looking?

MR. RODEMEYER:  This is, I mean, you wouldn’t have this meeting if this were not a complicated issue and the, you have some competing interests here but ultimately, it seems to me these kinds of debates often come down to questions of who pays and that has to be really worked out, and I think there are two parts of that.  One is that I think there really does need to be thought given to how do we, before -- first of all, I think there should be a general assumption that we don’t want to leave this policy up to litigation, that that’s a very inefficient and not necessarily effective way to resolve these issues, that, and that therefore, there’s a real need for some policy leadership in this.  

I think the second principle is that the first focus should be on risk mitigation, trying to prevent these issues from taking place at all to avoiding conflicts.  That’s going to, that has to include flexibility that understands both local and regional issues, crops, crop management techniques, the way farmers actually farm on the ground.  So there has to be support for that.  There has to be potentially some research, but certainly some education and outreach activities that have to take place for everyone, for all the farmers who are growing all the different kinds of crops.

I think there, there could be -- and I think the third element of that then is to say well, what can we do when conflicts do arise.  I think there’s a very, I think it’s an interesting potential to see whether there could be support for mediation or arbitration services.  There are some resources that might be available to tap into but in order to do that, you also need a set of principles because, and a mediator is going to have to understand what, who is responsible for what.  Those rules of the road are really the most complicated issues that you have to work out.  We have different versions.  

I mean, in some parts of the country where very little conventional organic crops are being grown, does it make sense for them to be paying into a compensation system where it really may benefit only a few farmers in another part of a country.  I mean, these are difficult issues.  And I think there really has to be, and I know that your working groups are looking at this, kind of trying to set up some principles by which some mediation or potentially arbitration services could be, could be used.  

But again, I think you, ultimately, the goal here is I think to avoid trying to resolve this through litigation where at all possible and trying to come to common sense, practical applications on the ground that will help everyone avoid these conflicts to begin with.  Easier said than done. 

MR. REDDING:  Very helpful.  Thank you.  Marty?

MR. MATLOCK:  Thank you, Mr. Chairman.  Marty Matlock.  While we have our expert consultant on the hot seat, I’d like to postulate, if you will, that, and I’ll ask your opinion on this premise, that a risk mitigation scenario that both the liable and the compensated party benefit.  You have a risk mitigation mechanism that both parties benefit.  Is that a reasonable postulation based upon your experience?

MR. RODEMEYER:  That’s right, yes.

MR. MATLOCK:  So to your earlier proclamation that those who benefit should pay, ergo both parties, both the harmed and the trespasser, to use the terms we’ve been using rather loosely here, or the liable and the compensated parties both benefit and that would imply that both should pay under principle.

MR. RODEMEYER:  I think that having a system in place that avoids conflict, avoids litigation that helps everyone understand the rules of the road, I think that is something that will benefit all parties.  Whether all parties contribute to that equally is another question but certainly, I think it makes sense to me to say that everyone benefits from that kind of an approach.

MR. REDDING:  Josette?

MS. LEWIS:  Thank you.  You answered this indirectly but I just wanted to make sure I understand.  When you say one of the key questions is who pays, which we agree is a key question, you’re thinking about that in the context of a variety of different measures that could take place to address this, not necessarily just who pays into the narrow question of a compensation mechanism.

MR. RODEMEYER:  Right.  I think, I think the answer to that is that there will be, have to be a variety of sources.  I think that to the extent in which we can, and again, a lot of empty pockets but states, federal agencies I think clearly have a role to play here in the educational role in helping to do things like this, convene groups to help really establish a mechanism for both avoiding these conflicts and potentially helping to resolve them.  That’s not something that farmers themselves necessarily need to support on their own.  But clearly, issues of producers, which producers also end up contributing to or paying into a compensation system for, that, I think, is a separate issue but one that obviously is difficult.  

MR. REDDING:  Leon?

MR. CORZINE:  Leon Corzine again.  In the information piece or training if you will for farmers, producers, we’ve been involved in seed production before at different levels and the more close to the original seed, if you will, foundation seed level, the more training that we received and actually, that’s being done by the company I happen to be growing for.  And we went through the, some very stringent and then as you went down the line, you know, and it also had to do with the value as we did that.  

And I would assume the seed companies that were involved in, in your initiative maybe went through that a little bit, so the question is on that training, whatever IP you’re doing and whatever value, the higher the value I would assume the higher the training that would be needed, the higher the risk but with that should come the training by whoever is wanting the product at the end of the day or whoever is wanting me to grow that product.  

And the other question would be as you went through this, I guess Bryan Endres mentioned this, he said in the U.S., the burden has been, tended to be on the added value to grower.  In the EU, it has been, the burden has been on the GM grower.  Now, I wonder, it seems like that may be in conflict but see if you agree with this, that in each of those cases, the burden is on the one that is not growing what is not the normal commodity.  In the U.S. on the approved or the deregulated products that are out there, that is commodity grain.  And in the EU, it is the other way because of in their regulations, the limitations they’ve placed, the GM products are the ones that are outside of the norm.  And so in each of those cases, the one trying to fit whatever niche market or outside of what the commodity is considered to be is the one who is doing the paying if you will.  Is that a fair assessment?

MR. RODEMEYER:  I think so.  I think what Bryan, of course he’s on one of the working groups so he could speak for himself on this, but I think he was really saying that in the United States, it’s really been a marketplace decision, not really a policy or a legislative policy or a judicial decision but that in the places where the technology has just been overwhelmingly adopted by the farmers on the ground, that’s the result, that the people who have been the conventional and organic growers have been the ones who have assumed the burden of trying to avoid having the GM presence in their crops.  

He did say that in some parts of the country where you don’t have that kind of market penetration yet, it could go the other way where you might actually have a position to say, if you’re introducing a new genetically modified crop into an area, make something up, citrus, for example, it might in fact be a different environment.  But so he was really talking about the decision that in effect, the marketplace in the U.S. has made, not that a court has made it or that legislatures had actually issued that kind of a policy.  I think that would be fair to say.  

And I think in the case of the EU, it really is this focused on, focus on novelty, that the new technology needs to operate in a way that allows traditional growers to continue to grow unaffected so there’s -- and that principle is there but then again, Bryan also repeated the principle that when a specialty grower is, has a premium price for his product, the grower should ensure that he has control over whatever it takes to deliver that product under his contract so that a farmer really should not, for example, ever sign on to a zero GM contract because they can’t deliver that.  And as you said, Pioneer Hi-Bred, since they have to deliver a very high quality, high purity seed corn, invests an enormous amount in training, in isolating their crops, in growing their crops in areas that, and they bear the expense of that because of course, they get the premium for that crop in turn.  So there are these two principles that I think were both brought out at the meeting.

MR. REDDING:  Daryl?

MR. BUSS:  Darryl Buss.  I just have a functional question on the mediation/arbitration process, and it seems to me that that presupposes that you have two very clearly unequivocally identified parties but I can visualize a lot of circumstance where being able to identify the source of a problem may be, at best, problematic.  How does the process work at that point?

MR. RODEMEYER:  I think that’s a good point.  I think, you know, I think there needs to be flexibility again.  Perhaps not in a two party mediation process but again, this is something that I think the State Departments of Agriculture, possibly with some additional help from their department, could look at convening essentially kind of regional workshops or regional -- it goes back to this issue of these things have to be ultimately decided on a community level and farmers need to communicate to each other.  There needs to be education.  When conflict arises, yeah, you’re exactly right.  You never, you may not necessarily know the source of the grain, the pollen that’s in your particular crop and it seems to me that’s the kind of thing where, I think that’s going to pose a challenge but I think that’s why the focus also needs to be, as much as possible, on avoiding that in the first place and again, having community-based processes for doing that.  But, you know, you’re right.  

MR. REDDING:  Marty then Laura.

MR. MATLOCK:  Very briefly.  Leon, to your suggestion or principle that the dominant practice should carry the weight of unacceptability and the minority practice becomes, carries the burden then of liability, you used the example of citrus, I’ll just suggest rice and wheat represent imminent and clear examples where that, where that principle could dramatically impede the implementation of innovative technologies, and that could be very critical for the survival of the industry in my state.  I think this is the complexity of our issue, to explore the implications broadly.

MR. REDDING:  Laura?

MS. BATCHA:  Thanks.  Laura Batcha.  I’m wondering in hearing this discussion if in your work, Michael, there was any discussion about the various impacts of this between, for example, small and medium-sized enterprises and larger enterprises.  I’m thinking about the Gerber example where, you know, 100 miles of isolation distance, that’s perhaps a luxury that they can afford as a large player in the marketplace, and was there any discussion about some of the impacts of these potential models on the small and medium-sized enterprises or mechanisms that would sort of level the favor across scale of operations, that kind of thing?

MR. RODEMEYER:  I think again, we didn’t have, we didn’t have all of the stakeholders around the table so I think we didn’t have -- I think the organic grower that we had was relatively small but he was also growing crops in an area that he hadn’t really experienced much of this problem yet.  One of the questions that one of the participants had for the Gerber representative on that issue was so how many farms are you excluding if you have a 100 mile buffer zone, have you counted up how many farms now can’t -- and they said no, we didn’t do that, we just made a corporate decision that that’s what we needed to have.  So that’s, again, not, that wasn’t within their calculus about how, in their decision that they made.  

MS. BATCHA:  Can I do a followup?  

MR. REDDING:  Sure.

MS. BATCHA:  Thanks.  You know, I’m just thinking about the chart she showed about who accepts the burden of the buffers for example.  And if you think about scale of operation, the burden of a buffer, if you assume, I don’t know, 24 rows or whatever it is, right, it’s different if it’s a 35 acre farm, 160 acre farm or a 3,000 acre farm in terms of how large a burden that burden is and, you know, does size matter in terms of who is responsible I guess is my question.  

MR. REDDING:  Lynn?

MR. CLARKSON:  Michael, Lynn Clarkson.  I want to come back and ask you, and draw a line there, to something I heard you say, and we may have selective hearing among the members of this panel.  So what I heard you say was while we’re often talking about GMO versus non-GMO, organic versus GMO, that what you are projecting is in the future, you would have traits that may come from the biotech world conflicting with other traits that come from the biotech world and we need to be worried about not so much safety issues but market disruption issues.  We need to have reasonably understandable rules so that new technology can come into the market with reasonable regulation and both parties be protected.  

So while we are talking often about GMO and organic, that’s not really the thrust.  The thrust for the future, in looking at things, challenges that we’re going to have this decade and next decade, it’s sort of irrelevant where they come from.  It is Farmer X determining Farmer Y’s neighboring market because of what he grows.  Is that a fair listening of what you said?

MR. RODEMEYER:  Yes.  I agree.  I think that is, I think, where the technology is taking us and I think that will become a more common issue.

MR. CLARKSON:  Thank you.

MR. REDDING:  Michael?

MR. SCHECHTMAN:  Just two quick things to mention, one on this question of the gigantic buffer, buffer zones and the impacts of those on farmers.  At the USDA workshop that was held in the fall on the science of gene flow and impacts on coexistence, there was a presentation that talked about the impacts on other farmers of having large areas where folks couldn’t plant things.  It was a reasonably provocative presentation but it is something that could be provided to members of the committee just to sort of get one perspective on the potential implications of having those kinds of mechanisms in a mandatory sense, and so I would be willing to provide that to committee members if they are interested.  It was from Ken Bradford at UC Davis.  I’ll ask, I’ll inquire about that later.

The other thing to note is that I thought that having Mike here for this presentation would be very helpful to get some of the earlier thinking out for this committee, but I will note that the report from this meeting was given as a lengthy background document to committee members before the first meeting.  I think you get, you get a lot more out of it when you have it from the horse’s mouth, if you’ll forgive me, but I just wanted to point out that for those of you who are interested and have forgotten that you had gotten it, got that earlier, you do have a copy of this report.  

MR. REDDING:  Michael, thank you.  We have overextended our time with you but incredibly helpful to sort of, while we had the report, the translation is helpful as to what worked and in the time since that and observations you’ve made and continued work, so thank you 
for sharing with us.  Good timing.  It will help in form some of the discussions around the two workgroups that have reported out today but certainly, the two more that we’ll talk about this afternoon, so thank you for being here.

MR. RODEMEYER:  You’re welcome.

MR. REDDING:  Appreciate it.  I want to officially welcome Laura to the --

MS. BATCHA:  Thank you.  

MR. REDDING:  Thank you.  You had another commitment this morning so thank you for being here as well.  So let’s pick up on the conversation now in the next 20 minutes or so.  We’re looking at the -- really sort of an open discussion that we have and maybe continuation of some of the exchange we had around the two workgroups, the size and scope as well as potential compensation, and look at it in the context of some of what we’ve just learned.  

But also, the other two workgroups, those being the eligibility standards and the tools, triggers, and the fourth one of who pays, right, and just use the next 20 minutes or half hour to talk about I guess two things.  One, just asking you, having heard the report-out this morning, are there some reflections I guess on the two workgroups to make sure that what you heard tracks with what was sort of intended by the creation of those two workgroups, and so that’s part one.

Two is are there other components to their work that you would like to see some further discussion on either at the committee level or by workgroup.  And the third piece of this being sort of the two workgroups we really haven’t delved into yet that we’ve identified some folks to serve on.  That is sort of the open discussion for the next 20 minutes or 30 minutes.

MR. SCHECHTMAN:  If I could just add?

MR. REDDING:  Sure.  Please.

MR. SCHECHTMAN:  And just maybe one more thing for you to think about in this context.  I know in the previous iterations of this committee, we had workgroups who were always coming back with texts to the committee and, you know, the committee was typically crossing them out and rewriting them drastically at every meeting, but it’s not going to be working that way.  And at the same time, we’re going to have a lot of action between meetings on four working groups moving simultaneously and not necessarily, and this committee not necessarily, at the next meeting, having paper in front of them to review, so the committee is going to be having discussions, to a certain extent, in parallel with what the workgroups are doing.  So in part, it’s the question of how does all this get best coordinated. So those are all the questions that are kind of open for discussion.

MR. REDDING:  Anybody want to lead off?  Leon?

MR. CORZINE:  Leon Corzine.  I will, Mr. Chairman.  Thank you.  A couple things, especially since we are going to be working in parallel and for some continuity.  I had mentioned at the last meeting but I wondered if, I had an issue with a little of the terminology and actually, we’ve done pretty well with this one, the whole thing around the word, the words we should be using like adventitious presence, thresholds, low-level presence, those kind of things rather than contamination because I think we’re a 
high enough level group that we really need to be, and everybody then, if we do that in the workgroups, you understand what our direction is, what we really mean by that.  

And the other one that maybe we need a little discussion on but I would, I have a little issue with and I think some others do as well, is trespasser and trespassee because that gets into something that is illegal or the connotation and not.  We’re talking about, I’m not sure what terminology we should use and maybe I would like some help on that but I’m thinking those, you know, when you talk about trespassers, you’re talking about if we had signs up or are we actually doing trespass with something illegal, those kind of things.  

MR. REDDING:  Okay.  

MS. HUGHES:  Melissa Hughes.  Leon, thank you because that gives me a little segue into something that I’ve been thinking about during the discussion this morning which is there are terms that are being used that I have some concerns about, things like anti-technology or science-based, and I feel like we’re unintentionally or stereotypically, on both sides, putting lines in the sand that puts us on either side of the sand and if we’re going to take up the secretary and deputy secretary’s charge of being leaders, we need to somehow figure out how to embrace each other’s production methodologies, at least around this table, and work towards that.  So I know that my farmers, my organic farmers are incredibly innovative and use lots of different technologies and so I think it’s difficult for me to hear those things and not go with, not take a moment to say that.

But if I may, I’d like to follow up on Jerry’s report on his working group and where Jerry mentioned that the reality is where the rubber hits the road, and this whole conversation is who pays, and I’d really like to explore if we feel like the working group is the place for that conversation to happen or if we have it as part of this whole committee.  

And I’d like to see it happen sooner rather than later because I do think that’s where the rubber is going to hit the road, and I think it will assist the working group, the who pays working group, if that group is really going to accomplish something, to have the framework of the committee’s discussion before it starts its work, and I think it will help to bring out ideas of who is already paying and how that concept of paying and burden is already happening in the marketplace or on the farms and, so that they’re not starting from scratch on that.  I think it’s a really important conversation, that the longer we put off the more chance we have of not being successful with the secretary’s charge.

MR. SCHECHTMAN:  Michael Schechtman.  I just want to describe at least what I thought as part of the process for what the working group on who pays might be doing, which is not to speak against the idea that that conversation starts in this room as well but again, because they’re obviously not going to be the folks who are going to make the recommendation if there is one recommendation, if there is a decision that someone’s got to pay, is to talk about who the parties are, the pros and cons of having different groups paying and perhaps also, you know, what the current state of expenditure is.  

The group can certainly be informed by some additional discussion here but again, I don’t think they’re going to be making the, an actual recommendation on who should pay.  Again, it’s sort of gathering, organizing information to bring back to the full committee so that a happy consensus can be reached in this room, or whichever room it is.  

MR. REDDING:  Just a couple thoughts.  I think the issue of who pays, I mean, we should have a conversation just to inform the workgroup, right, so we can carry back.  And I, just looking at the schedule, that either as part of today’s conversation, maybe after the public comment but certainly looking forward to tomorrow, the 2:30/3:30 block, I would use, just put this on that agenda and make sure that we have a discussion around the table to pick up on the workgroup but also, you know, what we just heard Michael talk about and report and start to get some of the framing around what that who pays task looks like and, right, so when we get on the conference call, we can have a discussion around it.

Just on the words and descriptions.  You know, words are important and I think being sensitive to those words, and we’ve got our sort of a watch list that I appreciate the points that, it’s like at the early part of the day in the opening comments.  I mean, every discussion is really sort of a revelation, you know, around sort of the complexity, right, of this issue and there are things that I just accept and sort of comment in my vocabulary that I will say that you will find, say wait a minute, I mean, that you just took a crack at me, you know, not intentionally, right? It was unintended.  

But I think having that short list of those kinds of words, because as we speak as a committee and a workgroup, and certainly to our public members and guests in the room, those words are critical.  And we know that words can either unite or divide, introduced every single day to do just that.  Every single day.  To the secretary’s point again, the leadership is in the middle and will lead from the middle, so we’ll have to find a way to sort of represent what it is that we are doing, you know, to make sure that we’re not intentionally sort of biasing the debate or discussion based on those words.  So we, again, can come back to that point.

So I’m not sure -- we’ll start with Josette.

MS. LEWIS:  A simple question.  If you could remind me what the four working groups are.  There’s a lapse in my recollection since the last meeting.  

And then I guess my, even though I don’t totally know the answer to that, but I do think just hearing the report-out from two of the working groups and hearing that there’s a third one on who pays, I mean, it strikes me that the, a really critical issue in how we work is if we’re going to be able to go deeper in these working groups, it’s really kind of an overlap and iterative aspect of how the conversations in one working group can then feed back into some of the other working groups to push them to go a little bit deeper into some of these issues because I think in effect, you’re going to, the devil will be in the details as we move forward.  

And so spreading the work and working in parallel makes a lot of sense to me.  I think we should get some thought besides, just say, circulating the minutes which I find effective because I try to read them but nonetheless, I think finding ways to hone in on that, the overlap, so that we can iterate in a positive direction seems important.

MR. REDDING:  That’s a great point.  Again, I 
think the information sharing that’s in tomorrow’s 2:30 block, the who pays discussion, some of it, we’ve got to 
talk about how do we best, you know, share that information in the larger workgroups with the committee throughout, between the in-person meetings, so good point.  Let’s see.  Mary Howell?

MS. HOWELL MARTENS:  Mary Howell  Martens.  There is another body of legal precedent that needs to be involved, included in the if any, who pays body of analogies, and that is the precedent of lawsuits against farmers who are accused of illegally having the property of biotech companies on their farm genes and if indeed a company claims ownership of this property, isn’t it their responsibility to keep control of it?  So I think when we’re looking at this whole situation of who pays and who is responsible, we need to look at that body of legal precedent very carefully for some guidance as far as why a farmer can be accused of having something illegally but not have the right to defend themselves or the ability to say well, but I didn’t want it there.  

MR. REDDING:  Angela?

MS. OLSEN:  Two issues, or not two issues but two points to make.  First, I do agree.  It’s important to have the who pays discussion but it’s also important not to have that too prematurely.  We have some good work that’s going on with our working groups now.  It’s hard to have that discussion without understanding the size and the scope of risk, number one, and I know that that group has only met once.  Two, the compensation mechanisms, there’s been some good discussion about potential compensation mechanisms.  The vision that I have for the who pays is that then we overlay taking those, the menu of options for compensation mechanisms and then for each one of those, the analysis may be different in terms of who pays.  

So it’s sort of a chicken and egg scenario but you don’t want to assume fault right away by saying, or you 
can’t assume that right off the back.  It seems that those other two conversations in the working groups need to at least get a little further into the process before we have that who pays discussion, and that may be part of the design here but just thought that was important to point out.

And to Mary Howell’s comment right now as well, there are no lawsuits and no decisions, and we can get further into that, you know, at another time, but there are no decisions that go to that very point.  There are no lawsuits where farmers -- I think the lawsuits you’re thinking about are where people have illegally saved seed.  It hasn’t been a case of farmers being sued because there’s been genetic drift and then somebody has said hey, you have my intellectual property, I’m going to sue you.  There are a lot of myths out there about that.  I have never seen a lawsuit, it would be very interesting if one exists but I have never seen a lawsuit that goes to that point.  All of the cases that I’ve seen have been to illegally saving seed which is a very different issue.  That’s really apples and oranges.  Happy to go into that in more detail at some point but I think that’s an important point to bring out, to bring out an important distinction for this group.

MR. REDDING:  Thank you.  Laura and then Greg.

MS. BATCHA:  Thanks.  I think from my perspective, it would be really helpful to initiate the discussion on who pays sort of formally with an agenda item this, you know, tomorrow as he suggested for a couple of reasons.  We heard in the presentation this morning that that is going to be the most difficult part of this work that we do together and I think given our charge and our short time frame and the Chair’s responsibility to try to produce a recommendation, I think it just isn’t going to serve us to hold that conversation off for too long.

And then my second reason for thinking that is in participating in the working group on mechanisms.  While the working group is not there to make a recommendation about mechanisms, where they’re to identify potential mechanisms, I’ve been thinking about it since our last working group meeting about this idea of form following function and really digging into mechanisms without trying to understand truly the function that they’re trying to serve, and I think that’s where the pay piece comes in.  So I do think we have to get them not all resolved but noodling along and sort of cross-pollinate each other, so to speak, as we go forward because I think we’re going to end up caught short if we do too much in a vacuum.  It’s genetic drift.  It is.  

MR. REDDING:  Greg?

MR. JAFFE:  Two points.  I guess I agree that I think a lot of these are chicken and egg, which come first and which one doesn’t, and to some extent, they all feed on each other because in my mind, who pays, a lot depends on the scope of the problem and, so you have to have information from one working group about the scope of the problem to figure out what kind of, what size that you’re talking about for payments and everything.  So I think they all feed on one another.  I don’t think there’s a problem with starting that discussion but I think it understands that.  

And so that’s when we get to this issue of the coordination among the committees and I know Michael said we’re not sitting here and getting documents from the committees and then editing them, and I’m really glad about that, having been on the committee for many, many years.  But I do think the best way to get information is not necessarily reading minutes of all these conference calls that are going to go on with four working groups over the next three months as the best way because it’s hard to get the key points out of a, out of what is a chronological, usually, minutes of a, of a call.  So, I mean, I like the compensation group that said today, you know, next time, they’re going to come together with three or four one or two pages with each of the different compensation mechanisms and the pros and cons.  

So to me, despite the fact that we’re not going to have written products that we’re going to edit, I think it’s really important that those committees, not just even for plenaries but at interim times, come up with one-pagers that have pros and cons and other things, not for us to edit and micro-manage the language and stuff like that but to get those key points or the key thoughts that are going on out of a six page minutes document.  So to me, that is important, to have written products from each of these working groups although not for the purpose of a final report.

MR. REDDING:  Isaura?

MS. ANDALUZ:  I just want to bring this issue up just as Angela said just because I think that to begin with information that people provide, that sometimes some of the farmers are afraid to do testing and, you know, and all these, afraid to know what they have and or let other people know and that kind of limits, limits us knowing exactly what the, what all this, the size of the scope of what’s 
happening because some people are afraid to provide information.  But, Angela, I do know, because we were told by industry basically, there are a lot of people that, not, I shouldn’t say a lot, there are some farmers that have signed confidential agreements with companies when they have become contaminated or cross-contamination or whatever, but there are cases of that that exist.  And so again, it’s 
like, you know, the cost here is a possible loss to the farmer.  

MR. REDDING:  Angela?

MS. OLSEN:  And just in response to that, I monitor the lawsuits pretty closely.  I’ve never seen a complaint that goes to that point as well so I appreciate what you’re saying.  As an attorney, I’ve never seen, I’ve never seen one of those lawsuits where somebody is claiming that somebody is, you know, taking their intellectual property, for example, as a result of, you know, adventitious or low-level presence issues.  And of course, I’d also like to point a law out that it is -- 

You know, one of the things we make and consider as a committee is coming up with a list of terms, not to create more work for ourselves but I know that we do throw different words around.  I like Missy’s point a lot that it does divide us, so maybe we do come up with terms for the terms that we tend to use a lot.  Also to make sure we’re on the same page in our working groups.  Folks are using adventitious presence and low-level presence in very different ways and so it would be good for us all to get on the same page in terms of what we mean by that, and of course what we mean by that on this committee is all very legal activities.  We’re not talking about traits that haven’t been approved at this point.  

And I know we’ve kind of been flip-flopping in using our terms so it might be helpful, just as a suggestion to the committee, for some of the terms that we think keep coming up and to make sure that we’re all on the same page and we’re all using them in the same way, maybe we come up with a short list of terms so that we all know what we’re talking about, and maybe there are terms that will take the emotion out as well.  So I like Missy’s term, Missy’s point on that a lot.  

MR. REDDING:  Thank you.  Daryl?

MR. BUSS:  Daryl Buss.  I guess I was going to go in a little bit of a different direction.  I really, one of the comments by the secretary this morning really resonated with me, and that’s that you can take any group or process and bring it to a halt in several different ways, one of which is getting into exhaustive detail on almost anything. And so I don’t, I don’t think that’s occurred by any means but I think it always has that potential so I think within the working groups and the group as a whole as well, we need to keep asking ourselves, you know, I guess I see our report ultimately being fairly conceptual.  Given all the differences we’ve already heard about among different crops and so on, it seems unlikely to me we’re going to have a highly detailed prescriptive document as a recommendation.  

So whether it be in the quest for additional data, as Michael’s comment this morning also resonated that we could be looking at data for three years, it would all be very interesting but we need to keep asking ourselves is this really, do we really need that to get down the road.

MR. REDDING:  Okay.  I don’t know whether we ever answered Josette’s question about the four.  Okay.  Do you have the, we have the size and scope of risk.

MS. LEWIS:  I know that one.

MR. REDDING:  Potential compensation mechanisms, we have the tools and standards to verify eligibility and losses and then number four, who pays are the four that were identified at the, our first meeting.  And Marty is going to take exception.  

MR. MATLOCK:  Marty Matlock.  Mr. Chairman, I’m afraid I am.  While I truly respect Missy’s comment about getting to that point quick, and I agree with that because it gives boundaries to the committee in which I am privileged to serve, compensation mechanisms really are defined by who pays.  You tell us who pays and we can tell you which compensation mechanisms then are appropriate.  If we give you a compensation mechanism, it implies who pays and yeah, if we’re going to do a compensation mechanism through insurance, then the question is who pays for the insurance policies.  If we’re going to do compensation mechanisms through a compensation fund, who puts money in the compensation fund.  

That’s pretty clear from that framework and there are really just a couple of variations of those outside of tort so we don’t have a lot of room to wiggle anyway.  Either everybody pays or one party pays.  Those are pretty much the two options I see.  Am I oversimplifying that?

MR. REDDING:  I don’t think your oversimplifying it.  I think there’s a point here where the blending of these workgroups is going to be critical, right, and for the moment, we’ve identified those topics that really need some special attention, you know, really a fairly substantive conversation around them.  And then I think at some point here, we have to figure out how do we sort of fold those in and really develop that matrix, right, that you’re going to be pulling in depending on certain factors that I think are going to be pretty critical and supported by a narrative.  So you’re not wrong.  I think the question is how do we, when do we may be more appropriate, when do we sort of bring those in either at the third meeting maybe.  We’ll have to talk about that, but you’re absolutely right, yeah.  

MR. SCHECHTMAN:  I think we have a, we’re five minutes late for a break and we will reconvene.  Let’s make it 3:20 for public comment.  I’ll need to retrieve the list of comments and we can, if we have time after the public commenters, we can continue on the discussion that we’re having now if that’s all right with everyone.  

(Whereupon, at 3:06 p.m., a brief recess was taken.)

MR. REDDING:  Good afternoon.  Now is the scheduled period for public comment as provided for under the Federal Advisory Committee Act.  Each person who has signed up will be given no more than five minutes to speak at the microphone which we will use right between Mary Howell and Angela.  We would ask that you introduce yourselves and please let us know your name and organization.  Please provide Dr. Schechtman with an electronic copy of your remarks as well.  We intend to post the text of your remarks on the committee website.  

I’d like to note to the committee members that this is a time to receive comments from the public and this is an important and mandatory function of this committee.  It is not, however, intended as a dialogue with commenters.  In addition, I’d like to note for the public that the AC21 website is being updated so that comments on the workgroup committee may be submitted electronically as well.

Dr. Schechtman will periodically note to committee members, by email, the comments received and remind members to look at them and will summarize the status of electronic comments received at each meeting, and that continues to be a work in progress I understand.  

Now for the first commenter.  Kristina Hubbard, Organic Seed Alliance.

MS. HUBBARD:  Thank you, Mr. Chairman and members of the committee, and we are sticking to the five minutes amount of time.

MR. REDDING:  Yes.

MS. HUBBARD:  My name is Kristina Hubbard and I’m the Director of Advocacy for Organic Seed Alliance.  We’re a national nonprofit organization that works to advance the ethical development and stewardship of the genetic resources of agricultural seed.  Many of us in the seed community have spent years confronting the consequences of what essentially is a living technology.  We have worked to understand and avoid the unwanted presence of transgenic material, to avoid impacts to the integrity of our plant genetic resources and the livelihoods tied to them.  

To date, these efforts have been one-sided.  Current regulatory frameworks for transgenic crops do not require manufacturers or farmers who adopt these crops to implement preventative measures to mitigate risk and harm and instead relies on an industry-led stewardship standard, a self-regulating approach that really has no legal or regulatory teeth.  The framework also lacks post-market monitoring and reviews including testing, data collection on contamination.  By contamination, I simply mean unwanted presence of transgenic material and general oversight which has only made it more difficult to understand the challenges that you all are charged with addressing.

The burden instead unfairly falls completely on organic and non-GMO farmers.  Organic farmers, in particular, are required to follow a strict production plan that includes mitigating the risk of excluded methods and prohibited substances including transgenic crops.  To frame the negative consequences of transgenic crops as simply a marketing problem is a disservice to American farmers.  Court opinions have forcefully argued that USDA must consider how the unwanted spread of transgenic material might eliminate a farmer’s choice to grow non-transgenic crops and by extension, a consumer’s right to know how their food is produced.  The court has essentially argued for policies that provide reliable protections that support the right of farmers to operate and choose seed that does not have transgenic material.  

This committee is discussing whether there’s even a problem to address.  In your August 2011 meeting, the StarLink corn and Liberty Link rice contamination events were described as legal and regulatory issues, different from the issues the secretary has charged this group with addressing.  Yet, these cases represent a fundamental truth, that U.S. policy currently lacks any coherent contamination prevention measures and that the courts are currently the only recourse at this time for those who are harmed or left vulnerable to harm whether the product at hand is regulated or deregulated.  I don’t get think anyone in this room believes that repeated litigation will result in meaningful policy changes.

Organic Seed Alliance has been speaking with seed companies that provide for the organic and non-GMO farming community to better understand the burdens and costs associated with the avoidance of and repercussions resulting from transgenic material in our seed lines.  Our preliminary findings show that companies shoulder expensive testing costs each year, at times in the tens of thousands of dollars, to meet customer expectations.  These costs add up even in absence of an industry-wide tolerance level for transgenic content.  Testing costs are a burden to these companies and a barrier to further investments in the organic and non-GMO seed sector.  

Companies are losing revenue.  When contamination occurs, companies routinely sell organically produced seed to the non-organic market at lower prices because transgenic levels are unacceptable to the customers.  These companies are committed to protecting the integrity of organic because consumers reasonably assume organic represents a non-GMO standard beginning at the seed level and farmers demand it.  In response to a nationwide survey we conducted with farmers, more than 70 percent of certified organic crop farmers who responded at the survey said that companies should test for transgenic material.  There are risks though to routine testing and making these results public as we heard today.

Companies do not believe that a mechanism is currently in place to allow them to recoup costs incurred by unwanted transgenic material.  Courts may offer recourse but companies say they can’t afford to go to court, especially if they are up against multibillion dollar firms.  Companies also face various eradicating unwanted transgenic material.  For companies buying seed stock through licensing agreements, at times, these agreements forbid activities that would allow companies to identify transgenic material and seed used to produce organic and other non-transgenic varieties.  Finally, no dollar amount could be placed on a company’s reputation in cases where seed routinely tests positive for transgenic material through no fault of their own, and customers demand levels that companies cannot meet.  



In the interest of fairness, those that profit from these technologies, the patent holders and manufacturers, should bear the cost.  We believe it is most appropriate to establish a compensation plan that patent holders pay into as part of the strengthened more comprehensive regulatory free market.  The mechanism that covers and corrects economic and other forms of harm should be far simpler and more accessible than lawsuits.  Thank you for your efforts and your time.  

MR. REDDING:  Kristina, will you provide that electronically then?

MS. HUBBARD:  I sure will.

MR. REDDING:  Great.  Thank you.  Genna Reed?

MS. REED:  Good afternoon.  My name is Genna Reed, and I’m a researcher for Food & Water Watch, a nonprofit consumer advocacy group that supports safe, accessible and affordable food for consumers and fair access to markets for farmers.  As this AC21 biotech advisory committee considers the coexistence of all farmers in the United States, we have several concerns that we urge you to consider.  

First, when evaluating the size and scope of the risks of contamination, we hope that you do not discount anecdotal evidence in gene flow or crop contamination given the current weight of data collected by any regulatory bodies.  Perhaps the absence of full analysis of  contamination events and the associated costs should be a new research priority of the USDA.  Along with characterization of the frequency and types of contamination, there should be research on different strategies to avoid contamination and their effectiveness.

Next, as the committee evaluates the financial burden associated with contamination, we hope that you look not just at the obvious value of a lost crop but of other harder to quantify variables.  Some of these costs include loss of market access, long term investments associated with the crop of one type of production provided in ledgers put into place to avoid contamination and loss of consumer confidence.  

Contaminated certified organic farmers can lose their market which can be a big cost, especially for organic farmers who usually have more input costs and less at higher premiums.  Years of investing go into organic certification making the loss of the organic market that much more financially devastating.  Additionally, all strategies employed by a farmer in an effort to regret contamination through best management practices should be considered in the cost analysis.  Some of these measures include buffer zones that result in production acreage loss, record keeping, testing and surveillance of a crop and segregation, maintenance and cleaning in all steps of the supply chain.

Consumers interested in buying non-GM foods know that they can rely on organic and non-GMO labeled food products but the threat of contamination reduces the confidence that consumers have in those products.  The underlining of consumer confidence is yet another cost of contamination or even just the threat of it.  

It is absolutely crucial that the answer to the who pays question is the seed patent holder.  At the last AC21 meeting, the idea of liability was related to car insurance coverage for automobile accidents.  However, this model is not a good one for liability for gene flow because organic and non-GE farmers have more to lose from contamination than do GE farmers.  And ultimately, all farmers have more to lose than the companies that legally are responsible for this threatening seed.  

The biotechnology companies that patent a variety of GE seeds should take responsibility for any financial harm that the presence of their patented technology inflicts upon non-GE growers.  It would be entirely unfair for non-GE farmers to pay into an insurance program when they are already spending money on preventative measure to maintain their seed purity.  The seed companies should be required to pay into a fund for each of their deregulated transgenic crops.  The amount of the fund could be determined by a projection of the value of the crop and the contamination risks associated with it that I spelled out earlier.

We also hope that when looking into the actual implementation of the mechanism, the committee ensures that the compensation would occur rapidly so that farmers would survive the contamination event.  The financial flow associated with contamination could be prohibitive so much so that farmers may not be able to afford input costs for the next growing season.  A slow, faulty compensation mechanism could effectively push contaminated farmers out of business.

Finally, we are disappointed in the way that this issue was handled by the department last week at the National Organic Standards Board meeting.  The NOSB, a federal advisory committee just like this one, was considering a sense of the statement and calling on the department to consider the risk posed to the organic agriculture sector from GE contamination.  The National Organic Program staff stopped the Board from making such a statement.  This is inappropriate and artificially squelches the kind of dialogue that will be necessary to address the issue of contamination and coexistence.

We hope that the AC21 continues this important discussion recognizing that there is a real problem and that if any point is moot.  Thank you.  

MR. REDDING:  Thank you.

MR. SCHECHTMAN:  Will you provide written and electronic versions of your comments to me?  Thank you.  

MR. REDDING:  Kevin Engel?

MR. ENGEL:  Mr. Chairman and members of the committee, my name is Kevin Engel, owner and operator of Engel Family Farms in Hanover, Virginia.  My comments today are on behalf of Virginia Farm Bureau Federation and my fellow producer members across the state and country that feed, fuel and clothe the world.  

Some of you that know me know that I love to farm.  I love agriculture.  And when they ask me what my hobby is, I tell them talking about agriculture so I’m pretty much at it 24/7 but you’re in luck today.  I only have five minutes so.  Even though we only have a few minutes, I greatly appreciate the opportunity to share my thoughts regarding biotechnology, coexistence and compensation.  I have provided written comments for the record.

Engel Family Farms currently consists of 16,000 acres of land primarily devoted to premium grain production of barley, corn, soybeans and wheat.  While others are producing commodities for market prices, Engel Family Farms produces high quality grain for premium prices.  Our business model utilizes mobility, technology, geographic diversity, scale and niche marketing to produce value added results.  

To achieve our goals, we are heavily invested in truck transportation, current model equipment, irrigation and seeds that produce the desired results.  Twenty-six family members and staff make our operation a success every day.  Our operation extends through two states, Virginia and North Carolina, and including some 15 local governments and 91 landowners.  Because of our emphasis on diversity and premium markets, we grow several different varieties including organic and non-GMO, and we know firsthand the coexistence practice is required to effectively manage risks, protect our crops and reap benefits of our hard work.

Engel Family Farms is not your traditional farming operation that was started several generations back and passed down.  I started it in 1991 from scratch.  And we’ve achieved what we’ve achieved by creating relationships with the people that we rent the land from, with the people that we sell to, the companies that we sell to and the businesses that we borrow money from and our vendors, and GMO products have greatly helped us in being successful with that to this day in making the farm what it is.  

In Virginia, as in the rest of the country, GMO has become conventional and farmers everywhere are making choices that demonstrate the economic benefit of this safe and environmentally sound technology.  In Virginia, 421,000 corn acres contain GMO varieties, 86 percent of the total crop, up 10 percent from 2009.  Increased GMO usage is a result of a 28 percent increase in the use of stacked varieties, varieties that contain multiple GMO traits.  Stacked varieties represent 36 percent of Virginia planted corn, herbicide tolerant, only 30 percent and insect resistant, only 20 percent.

Our soybean crop is 524,000 acres GMO varieties.  This adoption rate is 92 percent and is up six percent from 2009.  Other crops include 104,000 cotton acres containing GMO varieties.  While total GMO usage has remained relatively constant in cotton, stacked variety uses has increased 16 percent since 2009 to 57 percent.  

MR. SCHECHTMAN:  One minute.

MR. ENGEL:  Yes, sir.  Okay.  The expense of single trait GMO variety is both herbicide tolerant and insect resistant as well as new adoption of GMO technology. Herbicide tolerant only varieties now account for 21 percent of Virginia cotton, and insect resistant counts for 16 percent.  

Like most farmers, I believe we should have the ability and the right to choose the cropping method we deem to be in our interest and accept the associated stewardship practices necessary to protect the integrity of our crop and fulfill our own marketing obligations without infringing on the rights of other farmers to practice legal, environmentally safe and longstanding accepted practices on our own property.  The majority of the farmers and consumers still continue to vote for GMO in the marketplace but a segment of society still seems too quick to view technology or biotechnology which has been reviewed and approved by our regulatory agencies as something to be feared. 

Part of my operation is the production of food-grade corn and soybeans for domestic use.  This is primarily a result of my ability to irrigate and deliver quality grain where it is needed.  I’m going to try to move it along as you’ve asked me to.

We also have grown organic soybeans for some of our landlords that request it, and we have to work with them to make sure that we don’t infringe upon them and their organic desires around in the community and we’ve managed to be able to do that.  I have some land in North Carolina that we have sold to a neighboring farmer, some of it to a neighboring farmer that grows organics and we work with him with buffer strips.  We’re basically using a common sense approach to do what we need to do to make things work and we help each other, we work with each other.  That’s how we get the job done.  

I know I’m running short on time so I apologize for being too lengthy.

 

MR. REDDING:  That’s okay.  Thank you.  Kevin, you can provide that electronically then as well?

MR. ENGEL:  Yes, sir.

MR. REDDING:  Okay.  Thank you.  Colin O’Neil, Center for Food Safety.

MR. O’NEIL:  Thank you.  Good afternoon.  My name is Colin O’Neil.  I’m the Regulatory Policy Analyst for the Center for Food Safety, a nonprofit public interest group that supports sustainable agriculture.  We thank Secretary Vilsack and USDA for convening this advisory committee today and look forward to participating in future AC21 public meetings.  In order to be brief, I amended my comments here but they’re a bit longer for what you received.

Agricultural biotechnology presents many challenges.  Paramount among them, finding ways to achieve a system whereby organic and conventional growers can exist unaffected by the practices of neighboring biotech farms.  As mentioned in my comments to the committee in August, CFS has repeatedly urged the department to address the problem of gene flow from genetically engineered crops to organic and conventional crops with appropriate regulation.  Unfortunately, our concerns have gone completely unaddressed compelling us to take legal action against USDA on several occasions.  

In his charges to the committee, Secretary Vilsack’s principal question regarded compensation mechanisms and in response to this question, some members of the committee suggested that a compensation mechanism modeled on crop insurance that requires growers to purchase contamination insurance may be useful for addressing economic losses related to gene flow.  CFS is strongly opposed to a crop insurance model.  It forces organic and conventional producers to purchase insurance because such a scheme is fundamentally unfair, would threaten farmers’ livelihoods and fails to address the root cause of contamination.

As in usual matters, it is important to clarify that transgenic examination is not merely an economic harm that could be wholly remedied with monetary damages.  Transgenic contamination is a multifaceted harm that also causes a fundamental loss to farmers and consumers, the right to sow and source the crops of their choice, a harm which is irreparable in nature.  It is also an environmental harm which causes the genetic pollution of our biodiversity, impacts to our native ecosystems that are also irreparable.  

Even without contamination insurance, conventionally, and especially organic growers, already bear substantial financial burdens to protect as best they can their crops from GE contamination.  These crops, costs include buffer strips, temporal isolation, identity preservation and often, extremely expensive testing for transgenic contamination.  Paying for contamination insurance would represent an additional and for many growers operating on thin margins, thoroughly unaffordable costs.  

It has been suggested that premiums often paid for organic, and sometimes for conventional produce, could go towards covering the insurance premiums.  This suggests, this suggestion reveals an ignorance about organic conventional farming.  While it is true that organic and some other non-GE growers receive premiums, it is to cover the higher production costs associated with sustainable agriculture.  

Many sustainable systems, such as the planting of cover crops and use of nonchemical weed and pest control, involve greater labor and equipment use.  However, labor and to some extent, equipment costs, translate to higher operating costs for organic farmers which just, fully justify the price premiums they receive for their crop.  These higher operating costs, coupled with substantial expenditures already being made to protect against contamination, mean that there is no portion of the organic premium that is, quote, "left over" to pay for further insurance against transgenic contamination.

From the consumer’s perspective, these premiums are justified for many reasons.  Avoidance of transgenic content in their food is just one among them, but biotech agriculture causes additional harms beyond transgenic contamination that go completely unaccounted for.  For instance, the advent of GE glyphosate resistant crops means a massive increase in mid-season use of glyphosate and has serious strip damage to countless neighboring growers who choose not to grow roundup ready or non, or GE crops.  

The unregulated cultivation of roundup ready crops has also triggered an epidemic of glyphosate resistant weeds which infests roughly 14 million acres in the U.S. and can spread to neighboring conventional fields through seed and pollen.  Resistant weeds lead to increased operating costs and could jeopardize the efficacy of glyphosate used by conventional growers on their farm.  

Unlike traditional crop insurance which provides a safety net for unavoidable events like hail, flooding or crop revenue decline during the growing season, GE contamination is preventable by the GE grower and is a cognizable injury with a traceable source back to the patent holder.  It’s high time that biotech firms and growers take responsibility for their impacts and decisions to market and grow GE crops.

We therefore make the following recommendations to the committee.  First, mandatory contamination prevention measures must be put in place to mitigate gene flow from commercial GE crops.  Preventing contamination should be the primary goal of the USDA.

Second, enforcement of contamination prevention measures cannot be left to the seed firm but rather, must be the responsibility of USDA or an independent third party.

Third, effective prevention measures are impossible without consequences for noncompliance.  Biotech companies and growers must bear full liability for failure to follow prescribed gene containment measures.  

Fourth, prevention measures must be designed to work consistently under real world production conditions, not just in carefully controlled field trials.  Unpredictable weather, time and resource constraints can all lead to deviation from best management practices.  Thus, coexistent measures must be redundant and designed within full margins of safety to account for the unpredictable realities of real world production agriculture.  Thank you.

MR. REDDING:  Thank you, Colin.  You’ll give us electronic --

MR. O’NEIL:  Yes.

MR. REDDING:  Okay.  Thank you.  Robert Quinn?

MR. QUINN:  Mr. Chairman and members of the committee, my name is Bob Quinn.  I am a fourth generation small grain dryland farmer from North Central Montana.  My teenage son and I, with the help of one hired man, farm approximately 4,000 acres near Big Sandy.  I’m a member of the Montana Farmers, Farm Bureau and Montana Grain Growers Association.  

For the past 21 years, I’ve been 100 percent certified organic.  I’m also involved with ongoing experiments to perfect, protect organic systems for the northern great plains.  I’m now developing a program to grow all of our own fuel for our farm, experimenting with dryland vegetable production or -- production in the northern plain.  I have a Ph.D. in plant biochemistry from U.S. Davis.  I’m well acquainted with plant for an academic as well as production research point of view.  

I’ve been involved with GMO debate for years.  I’ve met with Secretary Vilsack when he came to Montana a couple of years ago and gave him a list of suggestions for coexistence between GMO and non-GMO agriculture.  One of the points on that list dealt with liability issues so I’m thankful for the opportunity to share my concerns and some ideas with that, with you today.

I’m alarmed at the direction the debate is currently taking however.  As with so much of the past GMO debate, I believe that we are once again asking the wrong questions, going in the wrong direction and ignoring obvious and valid solutions.  Contamination tolerance created by GMO crops have cost farmers hundreds of millions of dollars.  Most of these losses have been suffered by chemical, not organic farmers in the past.  Such as the losses of the EU, canola market for Canadian growers.  

In Canada, this problem is now a stretched to, from canola to flax.  Friends of mine in Saskatchewan now are forced to have their flax tested because of GMO contamination from an experimental plot that now has spread throughout the province.  If the contamination is low enough, they receive a certificate which allows them to sell their flax in Europe.  If it’s too high, it comes to U.S. markets.  

You are now discussing how to handle GMO liability issues and instead of asking the patent owners to take upon themselves the responsibility of development and ownership for their patented seeds by being insured or bonded or some other mechanism to protect against possible loss, it’s being suggested that farmers who do not even use these patented materials may be required to buy insurance to protect themselves.  

I’ve been farming for over 33 years and have had a lot of experience with insurance needs and losses on the farm.  Our farm is in the midst of hail.  We can buy hail insurance to protect ourselves against this threat.  We can also buy crop insurance to protect us against crop failures due to drought or other natural disasters.  Of course weather-related losses are not our fault but since we cannot sue Mother Nature, nor require her to carry insurance for damages she causes, we’re forced to protect ourselves by buying our own insurance.

A couple weeks ago, I asked a neighbor to help me who had a better baler than mine to do some baling on my straw.  As he was baling, his vehicle caught fire and it’s a total loss.  Fortunately, he was not hurt.  Here was a case of a loss which occurred on my land.  However, the article lost did not belong to me.  I was not forced to buy or carry insurance on it even though the loss occurred on my land.  The owner of the baler had insurance and his insurance covered the loss.

As with my friend’s baler, I believe that this seems self-evident to me and others, many others, that the owner of patented seeds should be liable for any losses incurred and, from it to third parties who may be damaged by contamination.  I am very offended to think that I would be required to buy insurance to cover a risk created by another.  The patent owners are not Mother Nature and therefore, should be responsible for what they have created.  This is patent owners.  It is the patent owners who should be bonded or required to carry insurance for the risks that they have created, and I think that insurance should be extended to the farmers that they sell seed to so they can also have some coverage.

While the question of who should buy insurance is important, I believe it’s the wrong question.  The more important question here should be considered is how can risks of contamination by these patented seeds be reduced in the first place.  As with other problems related to GMO crops, the possibility of contamination is a flaw inherent to the seed that the patent holders have created, and they have responsibility to fix it before it is released or recall the flawed seed and fix the problem once it is discovered.  

This responsibility goes to the right of ownership.  It is fair.  It is just.  This risk -- let us consider wheat, for example, because that’s the next thing coming down the road.  With coming to GMO wheat, the risk of contamination will not be cross-pollination as it is in canola or corn because wheat is a self-fertile plant.  The risk of contamination will be mixing the handling system.  This risk could almost completely be eliminated if GMO wheat were required to have a colored seed code to distinguish it from non-GMO wheat.  Then if contamination occurred, it could be seen visually.  Stop early before shiploads are contaminated.  With color sorted currently available to the grain industry, contaminated grain could easily be removed, thus reducing liability tremendously.  

Also consider the reduction of time and costs of extensive testing since GMO seeds can be distinguished by sight.  Of course, this principle can be applied to any GMO crop and the technology already exists to do so.  Would not this make more sense than creating massive use of insurance requirements, complex mechanisms to an axiom which increases the cost of reduction to everyone, even those who want nothing to do with GMO plants. 

I hope you give these alternate ideas some consideration and thought when you rate this important issue.  Thank you very much.  

MR. REDDING:  Thank you.  We’ll have it electronically.  Thank you.  Barbara Glenn, Crop Life America.  

MS. GLENN:  Good afternoon.  Thank you, Mr. Chairman and members of the AC21.  I am Dr. Barb Glenn.  I’m Vice-President for Science and Regulatory Affairs for Crop Life America.  CLA member companies produce, sell and distribute virtually all the crop protection and biotechnology products that are used by American growers today.

The crop protection industry is committed to helping farmers produce an affordable and sustainable supply of food to help feed a hungry world and in that regard, we cannot take modern agriculture for granted.  We believe that modern agriculture does include all methods of production, including the use of Ag. biotech, as you’ve been discussing, conventional and organic production.  Basically, crop protection is essential to all of those methods in modern agriculture.  Therefore, the coexistence of these production methods contributes to the vitality of American agriculture but most importantly, to public health.

The charge from Secretary Vilsack to the AC21 has highlight for us four key issues or questions that we would like to bring before you today.  First, the priority consideration of the discussion of coexistence should continue to focus on unintended presence of approved GE material in other crop material, so this is referring to deregulated events in other crop material.  It’s not about unapproved GE material in other crop material which as we heard earlier, is unlawful.  Without expanding the scope, there should be acknowledgment of other risks that are as, if not more, economically significant such as invasive species, pest control, quality standards, et cetera and for which today’s growers use multiple integrated management strategies to mitigate and to avoid.  

Secondly, what are the economic losses directly borne by unintended presence of approved GE material and other crop material.  Economic loss should be quantified accurately and equitably.  The presence of GE, as we’ve heard, does not equate to economic harm according to the process-based USDA National Organic Program.  It’s important to note that this is private risk.  It’s not human or environmental health or safety.  Furthermore, given the recent growth in financial health in the organic industry as presented by the USDA, there appears to be significant evidence of private benefits from bearing the private risk without government intervention.

Thirdly, although it was suggested to avoid legal analysis, we’re compelled to question what are the legal limitations of the authority of the USDA to create a compensation program.  Our initial research indicates that neither the Plant Protection Act, under which biotech derived crops are regulated, nor the Organic Foods Production Act, which authorizes the National Organic Program, authorizes the establishment of a compensation program that would apply to the presence of GE material from commercialized crops.  Therefore, this puts us in a situation where statutory changes would be needed to impose the charges, compensation obligations under either of these laws.

Lastly, CLA is concerned.  What continued investments in research and in training of future agricultural experts and leaders are needed for future liability of coexistence and modern agriculture, something that Dr. Rodemeyer referred to.  CLA recognizes that policies developed today must drive investment.  Investments in crop protection and agricultural biotechnology research and education, innovative farming methods and new technologies will meet the unique challenges faced by agriculture and consumers worldwide who rely upon it.  

So in conclusion, CLA urges the AC21 to continue to conduct your honest analysis.  Congratulations on today’s discussions.  We feel that any solutions must comport with the growers for both U.S. and international food security in the future.  Thank you very much.  

MR. REDDING:  Thank you.  

MS. GLENN:  You’re welcome.

MR. REDDING:  You can send that electronically as well?

MS. GLENN:  Yes.  I did that already.

MR. REDDING:  Thank you.  

MS. GLENN:  You’re welcome.

MR. REDDING:  Ron Litter?

MR. LITTER:  Thank you, Mr. Chairman and committee.  My name is Ron Litter and I am a corn, soybean and hog producer in Northern Iowa and I’m here really to just tell you a little bit about my farm operation and what we’ve been doing for years and years.  My great-grandfather bought our family farm in 1893 so I’m a fourth generation farmer.  We farm about 1500 acres of corn and soybeans and raise about 6,000 market hogs a year.  We own those hogs.  We also -- with the help of my wife and my brother I should say.  I don’t do it all myself.  

But an evolution of our farm has grown and I think a lot of it has to do with the recent advent of technology.  If you look back in the history of corn production, we started with open-pollinated corn, we went to hybrid corn where we saw dramatic improvements of standability of that crop and yields and crop ability for our farm operations.  And the biotechnology that we’re using today starting with roundup soybeans, moving into roundup corn and of course, today, we’re using a lot of continuous corn and we’re in technology that provides us, allows us to really, to grow our operation and to be, to be profitable in a market that really is expanding.  If you look at the world food needs that we’re going to have to provide food for, we’re going to have to use, my belief is we’re going to have to use technology on most of these acres to achieve the production levels to feed a growing, growing world.  

I might also mention, in my neighborhood, I really don’t know of an organic grower that’s close to my operation so I can’t really relate to that.  I do have, I know a farmer about 10 miles away that raises some organic corn.  But one thing that we learned to do in using technology, and especially with herbicides, is that we talked to our neighbors because some neighbors maybe didn’t use that technology right away, still used conventional corn or soybeans.  But we talked to our neighbors and for us, it’s worked well.  I just don’t see the divisive, you know, discussions like, you know, people say between growers, at least in my neighborhood.  

I think again, I’d like to just relate to at least on my farm, and I think worldwide we see the numbers in the U.S. on corn and soybean production but especially corn production and the ability to move to corn on corn because right now, the demand for corn is great.  We’ve moved our operation from a 50/50 rotation of corn and beans to two-thirds corn and one-third soybeans, about half of our corn acres are corn on corn.  And those corn acres will yield just as well as corn on soybean acres, and the technology traits that we have today are the reason for that.  Part of the reason for that.  There are other factors as well but they are a big part.

So in closing, I guess what I’d like to say is 
that I think the technology that we’re using, we’re going to have more traits coming.  I think the water use traits that are coming from crops are going to be invaluable to us, not only in the area where I farm where we don’t really have water shortages, but we do have water stress periods, but those areas where we do have shortfall of water.  So I look, I look forward to the technology that we have available and I really am optimistic about the future of agriculture and in feeding the entire world, so thank you for your time.

MR. REDDING:  Thank you.  And, Ron, could you provide your comments electronically somehow?

MR. LITTER:  Yes.  I think they’re already 
there.

MR. REDDING:  Okay.  Thank you.   William Hoffman?

MR. HOFFMAN:  I’ll try to be short.  I just wanted to comment on, to the members of the committee, thank you for the opportunity to provide comments on coexistence in the scope of the work of this committee.  My name is Bill Hoffman and for the last 37 years, I’ve farmed with my wife in Columbus, Wisconsin.  Our farm is about 1150 acres and we grow corn and soybeans in a rotation.

Our farm is located in South Central Wisconsin north of Madison and unlike Ron, I do have close neighbors who are organic.  There are two organic dairies within a couple miles of my farm and there’s two other farms that I’m aware of that are in the process, somewhere in the process of obtaining organic certification on crops, and there have been absolutely no coexistence issues.  You know, I mean, we have issues on, as typical farmers wanting to rent or buy the same farms or, you know, and the equipment and things like that but as far as coexistent issues between organic and not organic or commodity crops, there have been no issues.  

You know, I just want the committee to understand that, you know, biotechnology provides me and other corn growers with options to, for better efficiency and yields on our farms.  The biotech products we use make it possible for me to choose, you know, for me and for other farmers to choose what’s right for them and, you know, I just haven’t witnessed any harm on my land or, you know, in our neighborhood of, you know, from the issue of growing biotechnology, biotech crops.

You know, and along that, you know, when I talk about opportunities and, you know, options, you know, one thing that seems to be lost sometimes is that, you know, if there weren’t any commodity agriculture, commodity production, then there wouldn’t be any organic production.  There would be no difference.  And, you know, that difference is what, you know, provides premiums for organic, it provides opportunities for, you know, in my case, you know, the neighbors that I know are, actually, the dairies are fairly large.  The growers who are growing organic sweet corn and vegetables for farmer’s markets are quite small.  I mean, it runs a gamut and like I said, I think we’re trying to create problems that don’t, and identify problems that don’t exist.  

And I don’t know.  I do have some written comments and I don’t really need to read them.  I think I’ve said about all I want to say.  I appreciate the opportunity to be here and, you know, just don’t take away people’s options.  

MR. REDDING:  Bill, thank you.  We have your comments electronically as well?  Okay.  Thank you.  Kathy Ozer?

MS. OZER:  Good afternoon.  My name is Kathy Ozer and I’m the Executive Director here in D.C. of the National Family Farm Coalition, and I wasn’t originally planning on doing a statement today.  We’re going to submit some written comments and Jim Goodman (phonetic sp.), who is an organic dairy farmer, was here earlier and is going to prepare some comments.  But in light of the conversation around mediation, I just wanted to offer a few comments relating to that.

Since 25 years ago, I started my career doing work on behalf of family farmers here in Washington, D.C. and the first issue that we worked on was the Agricultural Credit Act of '87.  And it was in that Credit Act that there was, for the first time, a federal match for state mediation programs and it was really identifying where there had been very successful mediation, primarily around farmer creditor mediation, particularly some mandatory mediation programs that existed at that time and the support for their being a federal match for state mediation programs.  

And so I know that Deputy Secretary Merrigan was commenting on the importance of learning more about the program and I just wanted to say from a Family Farm and Food Advocacy Group that helped to establish that program has always been very, very supportive of mediation as a way of resolving disputes and hopefully avoiding bankruptcy or other kinds of liquidation, that there needs to be a very clear, and I think someone else mentioned this, set of who pays, who is responsible, what are the issues that are being resolved.  

And I was just cautioned to think that mediation is a solution to what is a really complex problem and one that involves, you know, multi-millions of dollars and whole sets of business relationships as opposed to where I know it's been most used which are very individual farmer creditor issues of trying to get everyone who is involved to the table.  And so this seems like the issue that is -- maybe it's being used successfully in a few states.  I know there have been some land use issues in Arizona that have used mediation but just to really spend a lot of time trying to better understand how that structure works.

I would also say other comments about who pays.  That's obviously really critically important to us.  We feel that family farmers who are choosing not to use genetically modified crops or organic should not be the ones paying the price, whether it's to crop insurance, which we have questions about how it's to work for everybody, let alone how it would work on this issue, and also, just a general concern about the patent holder being responsible and not to be pitting that liability or that claim to other people along the way.

And I would just say on the who pays kind of question, to realize that the federal match for state mediation programs is only $4.2 million.  It's been flat-funded for 15 years and we're one of the few groups, along with the mediation programs, who have been fighting to keep it even in existence so before deciding that some other kind of structure should take on a lot of responsibility, one needs to look at the capacity and the resources and all of those issues.

So I just thought that is something that seems, it sounds like it's always a good way to resolve disputes but to look at it very broadly.  And I'll commit to reaching out back to some of our groups around that issue but also around some of the other issues that you brought to the table and some written comments.  I'm going to work on that.  Thank you.  

MR. SCHECHTMAN:  Will you be able to provide written version of what you have said?

MS. OZER:  What I just said?

MR. SCHECHTMAN:  Yes. 

MS. OZER:  Yes.  I will write it up.

MR. SCHECHTMAN:  And electronic.  Thank you.

MS. OZER:  I till type it up for you tonight and send it over.  

MR. REDDING:  Thank you.  We've gone through our list of those who were pre-registered to offer public comments, so thank you to each of you have traveled in here and given us the benefit of your thinking and experiences and appreciate very much the comments.  I have to keep cautioning myself I can't engage in conversation in these public comments because there's a lot of comments made where you'd sort of like to go one step further and better understand but I understand the rule.  We will live by that directive.  But most important is we have the benefit of your comments both here today and we will be sure that they are posted on the AC21 website.  So again, thank you very much for being here and being a participant in this public process.  

So with that, we want to pick up on our conversation from earlier this afternoon.  I think we have between now and 5:00 to do that.  I think there were a couple of points that were -- And, Mary Howell, if you can sort of turn that microphone off, please.  Thank you.  There were a couple of points left on the further discussion list.  One was, one was the, whether we wanted to spend anymore time on numbers 3 and 4 workgroups which would be eligibility and the tools discussion as well as the who pays.  And the last point was sort of along the coordination of the AC21 workgroups' work, and maybe we want to defer the coordination for tomorrow's discussion and really focus the next sort of 45 minutes on talking about the who pays piece.  

Thoughts after what we've heard in public comment?  Or if you want to spend more time looking at the eligibility standards and tools, we really haven't spent any time on that discussion today and it doesn't look like we'll have a lot of time tomorrow on that point specifically.  So again, I'll open it up here just to get some discussion.  What we've heard today, where do we go and what's your pleasure?  

MR. FUNK:  So again continue the who pays conversation a little bit?

MR. REDDING:  Yeah, yeah.  We can do that.  Sure.

MR. FUNK:  Well, one thought Lynn and I and others that talked, I think when we talked about who pays, it tends to be you or me paying and, you know, a very limited view on it but I think one of the things we could also be doing is looking at where are there buckets of money that maybe could be dipped into.  You know, one, one thing, if you think about the dollars in the corn and soy checkoff programs as a place that, you know, organic and non-GE growers are paying into those funds and not really getting any benefit out of those so, you know, and there may be other, other buckets of money that are already paid into that could be, again, utilized for some of the compensation that we're considering here.  

MS. HOLDEN:  I hate to be the one throwing cold water on you, Mike, but us organic farmers don't pay into the checkoff programs unless we're parallel producers of both organic and conventional.  If we are 100 percent organic, we are exempted from the corn and soybean checkoff programs.  

MR. FUNK:  That's not true for all of the commodities I don't think.  Dairy farmers aren't exempted from any organic checkoff programs, are they?

MS. HOLDEN:  There's two different kinds of checkoff programs, at least in dairy.  There's for farmers and then there's for processors.  If you're 100 percent organic dairy farmer with no other non-organic commodities, then you can be exempted from the federal five cents.  

MR. FUNK:  Okay.  Can I just do one more followup?

MR. REDDING:  Yeah, sure.

MR. FUNK:  On Mary Howell's point.  What I was really talking about was the hundreds of millions of dollars that are in the soy and corn, the dollars are there.  So, I mean, it's a small issue about the organic and non-GE growers.  

MR. SCHECHTMAN:  I wonder if I could make a process suggestion here.  I mean, I think we heard earlier two sets of views on how to tackle the who pays question, whether we need, it's a chicken and egg question and whether we jump in on the details of who pays now versus waiting until we hear more about size and scope of risks, et cetera.  I think regardless of when we get to the specific issue of who pays and whether it's looking for it on the basis of who has money or who deserves to pay or what's the particular metric that's going to be used for figuring that out, I do think that one thing that hasn't yet been done is that the plan of work for the who pays workgroup has not yet been established.  

And I think one thing that the committee could do perhaps before they even jump into the details of who pays is to try to help provide some guidance to the who pays working group as to what kind of information they are to be gathering for this committee, what's going to be useful, how that should be organized, so this is without, without trying to remove the jumping off into that subject which could happen later in this meeting.  I still think it would be, could also be helpful to have some guidance from this group as to what a body that's not going to be offering recommendations might do in providing information to this group that would be useful in this group making that decision.  That was a little wordy.  

MR. REDDING:  So for those who want to speak, it is on the second point or is it on the --

MR. SCHECHTMAN:  It's a suggestion.

MR. REDDING:  Okay.  

MS. HUGHES:  Which point?

MR. SCHECHTMAN:  Well, I mean, I think there were two points.  One was sort of about the really who pays and where those pots, those funds may be.  The second point, a really bit more generalized discussion around what would this committee like to see from the workgroup or what would we encourage the workgroup maybe to consider in terms of information to bring back to the committee.  Does that make sense?

MS. HUGHES:  I --

MR. REDDING:  More specific?

MS. HUGHES:  I'm all good.

MR. REDDING:  You've got a point on each?  Okay.  Well, let's continue then.  Leon, Laura and then we'll go to Missy.

MR. CORZINE:  I'm not sure what points we're talking on but just for the record, Michael, there's some huge misconception that there's hundreds of millions of dollars which is completely false.  And it is corn checkoff dollars, it's membership dollars or corn producer dollars that pay in the state and every state is different in their corn.  For example, it is only three-eighths of a cent per bushel which is a very small amount.  And so, you know, I think for the record, that needs to be stated and hopefully, that helps you get over this huge pool of money that seems to be conceived to be out there.  

MR. REDDING:  Okay.

MS. BATCHA:  I'm going to try to stick mostly to Michael's suggestion.  How's that for a compromise in the middle.  So in terms of process, who pays the working group, I have a couple of ideas in hearing Michael's presentation to us earlier but I do want to encourage us to be -- I'm really sensing there is so much sensitivity to even having this conversation and so that's the heart of it.  

We're just, we're going to spend all day talking around this and dancing around it and how we're going to get into our working groups and it's going to come down to this and we have to not be quite so precious about it quite frankly because I think it's obvious that there's a range of opinions about who needs to pay and I think, I don't think we should be afraid to get into that conversation.  I think we have to trust that people have perspectives and analysis can be brought to the table but I just, I think if we're going to be too, too sensitive about it, we're not going to get to it and it's okay to have perspective about this question in my opinion.  That's what we're here for.  We represent our interests and we should be putting those interests and perspectives on the table.  

As it relates to the working group, some suggestions.  I really liked what Michael said in his presentation to us, some of the work that they did, which was to identify the types of payments that are currently being made or could be being made.  Types of paying I think he called it.  And some of the things he identified for us had to do with who the players are.  I think, Michael, you identified that.  So is it the public in the form of state and federal governments?  Is it identity preserved agricultural growers at the producer level?  Is it GMO agricultural growers at the producer level or is it technology providers, and what types of payments are those different parties making or could they make?  

So there's a lot of different types of payment so I think part of our sensitivity is like the real place we're going to have to get to in the middle is okay, what if we recommend a fund and who is going to pay in the fund, and there's a call to have the technology providers pay in.  So I'll just put that on the table.  I think that's probably what we're sort of afraid to dig into quite frankly.  

But there's a lot of payment that's happening around currently because the government, taxpayers are paying to have us sit here and organic producers are paying in the form of their buffer strips and their verification of the OSPs that they're avoiding excluded methods, and there's going to be a day when GM crop growers are paying because they're trying to avoid a trait that their neighbor is growing because of process characteristics that that trait may or may not have.  So pretty much everybody is going to be paying.  

So anyway, that's my recommendation about how we might think about it, what are the types of payments and who they are for the working group but encouraging us to not be too sensitive to speak about it.

MR. REDDING:  Thank you.  Missy?

MS. HUGHES:  I agree with what Laura was saying as far as identifying the different types of payments but I'm preceding that, or thinking about that we can start developing and then the working group would take it and run with it.  It's somewhat of a balance sheet with who is paying.  There's been a lot of conversation about who is benefitting.  The organic premium is apparently as big as the checkoff, this big pile of money somewhere, but that's the perception.  

But, you know, so coming out of the working group, a real balance sheet of what's being paid in, what's coming out.  I think that as part of one of the reasons I thought of getting this conversation going was that people will be willing to say and throw these ideas out there of hey, wait, you know, I pay by doing X, Y and Z rather than the working group having the meeting and saying okay, let's go find out how people pay.  We've got that information, at least the start of it, around the table.  So that was my thought of getting that conversation going.

MR. REDDING:  Good point.  Marty?

MR. MATLOCK:  Back to the working group's task.  We discussed this a bit.  Just for the record though, the working group needs to identify how big that fund should be.  I'm a damned engineer.  I don't have a clue how to do that.  Well, actually, I do but not, but I'll leave it to the working group.  So how big does the fund have to be, and that of course then goes to what are the risks and who gets paid. 

So and then secondly, what are the proportional benefits associated with the various, various agents at work here, those GM, organic, et cetera because there's going to have to be a rule of proportionality somewhere in this system.  If, as Laura says, everybody pays, not everybody is going to pay equally.

MR. REDDING:  Josette?

MS. LEWIS:  I don't want to put words in anyone's mouth but I think I was hearing something which to me is important to consider in the who pays discussion which is why this question of Michael Rodemeyer.  You know, I think in all earnest, we need to consider the concept of the compensation fund.  That was very clear that that's our charge.  But I also think that as those, as we are considering that, there may come, we may come to a broader conclusion about what it's going to take to get peaceful coexistence, that a compensation fund in and of itself is not going to be this little answer, and we've already started to hear that from all sides of this discussion.  

And so for me, what I think I'm hearing about who pays, which to me is important, is that that discussion isn't narrowly who pays into a particular kind of compensation fund but who is paying in the system generally because as we start to look at how to mitigate risk in addition to compensate risk, there are going to be different types of payments that are born across the system in different ways and not just simply the concept that there is going to be a fund that people are putting money into that compensates for unintended presence when it's identified.  

MR. REDDING:  Mary Howell and then Darrin.

MS. HOWELL MARTENS:  I would go back to some things.  Since I had my foot in here already, I'm going to go back and do it again.  Angela, I assume that there is legal precedent for biotech companies taking ownership credit for intellectual property when it's in their benefit.  Is there any legal precedent for biotech companies taking legal responsibility for the intellectual property when it is not in their benefit, when it is the farmer benefitting?

MS. OLSEN:  I actually don't understand the scope of your question.  I'm happy to answer it but I don't understand the scope of your question.  So there's a couple ways to think about it, and I want to make sure that I understand what you're asking.  If the question is, and going back to the discussion that we had earlier, if there is, for example, two farmers growing, one is growing biotech, the other isn't growing biotech and there's some gene flow, for example, it's going back to the intellectual property discussion we were having earlier and is there, have companies then filed suit, filed complaints against Farmer B that wasn't growing biotech claiming intellectual property, there are none out there.

MS. HOWELL MARTENS:  Let me clarify it.

MS. OLSEN:  Okay.

MS. HOWELL MARTENS:  If my organic corn is tested positive for a Dupont patented event, is there any legal precedent for me, as an organic farmer, pursuing damages from the owner of that patented event?

MS. OLSEN:  No.  None that I'm aware of at all.  No.  

MS. LEWIS:  It doesn't mean it's not possible.  It's just no one has done it.

MS. OLSEN:  Yeah.  I'm not aware of any, any lawsuits or any action.  Be interested to hear if there was any but I am not aware of any.  

MR. REDDING:  Darrin.  

MR. IHNEN:  Darrin.  Just a couple, a couple of just general observations.  You talk about who pays and we, you know, I think it's been discussed that we all pay in some way, shape or form, whether you guys have your, the organics have their buffer strips.  Tech providers are spending upwards to $100 million to get an event to the marketplace, so they're paying on the front end.  And I can see that there's going to be, if we don't come up with a solution that, you know, you're going to have tech providers that aren't going to come up with new products.  That does not help us as an agricultural community trying to feed a growing population.  So that has to be weighed in this, in this whole process.

When you talk about how big the fund is, so who is the police?  Who determines who gets what?  I mean, that's a whole new regulatory arm that also has to be established on, you know, whether is it the crop insurance industry, is it FSA offices?  I mean, who is, we've got to think about that, who is going to administer this, who is going to manage it, who is going to determine if the grower made the mistake and it's his stewardship problem or if the wind blew the wrong way, it's my problem.  I mean, there's going to have to be some policing and so, you know, it's a large thing but I think getting back to stewardship, that we can solve probably 90 percent of the problems just by a good stewardship program, talking to your neighbors, just communication.  And I think at the last meeting, we found out that there's a lot of growers that don't talk to their neighbors.  

So I think, you know, there's things that maybe you start today, going forward to fix some problems but to go back again where there hasn't been good documentation of stewardship and, you know, I've been informed that there is stewardship practices that organic growers have to use but still, to go back and document some of that is going to be very difficult where if you have a better understanding of the rules and new protocols going forward, you know, again, stewardship is the key.  

MR. REDDING:  Latresia?

MS. WILSON:  I'm sitting back here and listening to everyone on the question of who pays and I've tried to come up with an example that I could relate to.  And if you have the fundamental question is it the patent holder, the inventor of this technology, this biotechnology, are they responsible for the results that happen afterwards, and so an example of that would be in medicine.  We see that all the time in pharmaceutical companies.  Pfizer, for example, had a great drug they produced that they sold to everyone, but there were complications of the drug.  People died, people got sick.  They were held responsible for it.  

So for me, the fundamental issue is, one issue that we need to address I think in this committee is that is it the responsibility of the person who created the technology that caused the problem, not the farmer, the grower that's using the technology but the person who invented it, and we have examples of that in medicine.  I don't know.  I don't know the correct answer but just for example.

MR. REDDING:  Missy?

MS. HUGHES:  I'm not sure if I caused this problem or not but I was just thinking that in my balance sheet, I think that it's important that we remember that we're talking about the if any damages that we have tried, as a group, to narrow that to the damages that are caused by the farmers and so I would think that it probably also should be limited to the benefits that the farmer gets for the, what the farmer expends and not, not doing a Washington thing and making it the whole universe but trying to remember that piece.  That's it.

MR. REDDING:  Leon?

MR. CORZINE:  Two points.  One, I don't really like the medical comparison because when you talk about medicines or products that come forward from there, you're talking about true health issues and people, we're not talking about economic harm.  We're talking about health, people dying or getting very sick, those kinds of things, so I don't see the parallel that at first glance, you might think is there.  So I don't think that's a valid comparison.

The other one is, the point I want to bring out is you know when our last plenary, we had a good report from the Economic Research Service that showed that the organic community is doing very well as far as financially and it actually makes me think that, you know, maybe I should go through the process and be growing some organic myself.  And I've got a good --

UNIDENTIFIED FEMALE:  We need corn.

MR. CORZINE:  So the point is if you're going to be better off, if I would be more, more economic benefit to grow organic, then why can't, we've talked about checkoff briefly, the organic community can't have a checkoff to fund themselves, our corn checkoff by the way is voluntary, and then you've got a fund to do market promotions, to do a lot of things with depending on the size fund you choose.  When you get such a high premium, you could probably afford a lot more than three-eights of a cent a bushel.  So I'm putting that on the table as, you know, that's a mechanism and maybe a who pays, both, that should be considered.

MR. REDDING:  Laura?

MS. BATCHA:  Thank you.  Laura Batcha.  First of all, Leon, I think there's a lot of people that would love to see you grow some organic because while the organic sector is doing really well across the board and at a top line level in some specific categories, the truth is in terms of grain production, specifically domestically, we're not doing that well.  And the issue we're here to discuss is one of the suppressants to conversion of acreage to organic in North America to supply our needs domestically and many of our processors or folks further down the supply chain are forced to go overseas to source product to meet these marketplace specifications to come in below specific thresholds and it is an added complexity that this sways U.S. producers from getting into this business organically.  

So I think while we say that sector is growing, the adoption rate of acreage in the U.S., particularly in crops for which there are deregulated comparables, lacks behind the sector as a whole so I just wanted to clarify that.  And folks are looking for corn and soy growers and food suppliers.  We have a real lack of supply in the area of small grains in the great plains and a lot of areas where we could use help from farmers.  

I want to talk back to Missy's point and Darrin's suggestion around the cost to bring an event to marketplace and how that ties to this idea of a balance sheet, and I do think if the working group is going to look at that as an approach, and I do think that it's a good one, that it needs to be a sort of a basic litmus test as to whether or not those costs are directly tied to either the prevention of the adventitious presence or the market loss due to the adventitious presence.  We can't just throw in every cost of being in business.  

And I'm not sure if I'm missing something, Darrin, in terms of the cost for the technology provider to bring a crop to market that's directly tied to this prevention because that's not the economic loss as we've been instructed by the Department Agriculture, is not part of the regulatory determination about whether or not these crops get deregulated.  So I'm not seeing the total connection in those costs to what we're talking about so if you could help me understand that, that would be great.  And I do think Missy's pont is really well taken about not just piling on costs but trying to have this be things that tangently connect to the issue we're trying to solve for.

MR. REDDING:  Mary Howell?

MS. HOWELL MARTENS:  Marty was first.

MR. MATLOCK:  Go ahead.

MS. HOWELL MARTENS:  Okay.  I think we need to go back to what Latresia was saying.  Build us a lens and look at some of the compensation or who pays mechanisms through a lens of does this really make logical sense.  To followup on Latresia's perspective in the medical community, it would be like holding the pharmacist liable and responsible for paying.  If we were looking in the auto industry, it would be like holding an auto dealer responsible if there were issues in a car.  So we need to look and see if across the board in our understanding, whether who we see as ultimately responsible for paying and for taking responsibility makes sense.  

MR. REDDING:  Marty?

MR. MATLOCK:  She covered it.

MR. REDDING:  Darrin?

MR. IHNEN:  I guess -- Darren Ihnen.  Just to clarify, the point I was trying to make is that it's expensive to bring new technologies to the marketplace and so if there's another perceived cost out there where there's a fund or whatever you want to call it, that could deter new technologies to come to the marketplace and that doesn't bode well for U.S. agriculture and it doesn't bode well for us to feed a growing population.  That was my point is additional costs could threaten new technologies coming into the marketplace. 

MR. REDDING:  Lynn?

MR. CLARKSON:  Lynn Clarkson.  Marty's point is that your ending determination determines a lot of things when you stop going through the system.  I understand that.  I rather like the idea of working groups going out and bringing, as you said, the conceptual framework back, arguing it and putting it down, putting it in multiple choice if you really wanted me to simplify it and flushing out some of those and presenting small, readable digestible pros and cons definitions of it.  We could say it's such a simple task, we should just do it right here and fight it out and get it done.  I kind of like the idea of putting that fight in a working group's hands and having them come back so I could take a look at it then.

The scope and scale is really critical and we talked about a billion dollars and we talked about $100.  It's somewhere in between.  And the scope and scale working group is hopefully going to come back here with some information about where we could get data, about various pieces of the data puzzle and perhaps an estimation of what the scope is.  I think that enlightens or certainly helps other people.  And there's quite a conceptual gamut for who pays so I'd be happy to see the working group develop it but I know it's a sensitive issue.  That's what we're here to address is what I've said.  I don't have any fear of that but I would like to cycle it through a working committee.  

MR. REDDING:  Mary Howell, do you have a comment?

MS. HOWELL MARTENS:  No.

MR. REDDING:  Okay.  Josette?

MS. LEWIS:  Maybe to, sorry, maybe to respond a bit to Laura's point about the reference to the cost of regulation because we've heard a number of suggestions that the patent holder should be the one who pays and yet, the patent holder is not responsible for how that technology is entirely used.  They have some responsibility, and that's what the safety determinations of our regulatory system are about but then there's a whole component of how that technology is put into practice at the producer level.  

And to kind of link that back to Mary's point, when, you don't hold a car manufacturer responsible when someone gets in a car accident.  There's a human, the user's responsibility and the tort law around this is often deals exactly with trying to identify who misused what was originally considered to be a safe product.  So the whole reason that we bring up the question around the regulatory cost is the, is indirectly because there have been a number of suggestions that it's the patent holder that bears that, that cost and that once you pay, and I think that's not, that doesn't seem to be supported by liability law nor does it seem to address the question that we're charged with here today which is really to look at what's happening at the producer level where the risks can arise but also, some of the solutions to those risks can arise.  

MR. REDDING:  Leon?

MR. CORZINE:  Josette, that's kind of sort of where I was going on that.  I don't see where we have any other good comparison because all of these issues where you talk about medicines, where you talk about autos, all of those things, there is actual harm done, physical harm done, health harm issues, and there have been none with, when we look at the biotech products.  Zero.  And that's a track record that not many products can talk about.  So we're talking about economic harm which is completely different, and I don't see any good analogy to any of the issues that are examples that have been brought up.  

I also would like to clarify, since Laura really got that, was that I'm not going to grow organic crops because actually, the products -- well, I'm not close-minded because we do IP and specialty things but on our farm, the biotech products we use make me and make my son a better farmer.  And my dad was an excellent farmer and my granddad was, but the new technologies are making us better and the proof is in all of the records, all of the data that we gathered, and we gather a lot more data than we used to as well.  But it does make us better.  

To the issue of the cost to bring products forward or develop different events, if you pile on even more on that, you know, there is an issue perceived for how much you want to play it, that there are several big players and they are the big bad guys in this whole biotech provider arena and the higher you drive that cost or try to pull monies out of them, the more you drive out the small guys.  The small investors, the small shops that are trying to develop something.  Even universities and public universities that are trying to come up with an event or something.  So the more you pile on, keep that in mind because you're going to drive all of the small players completely out of the picture.  

MS. ANDALUZ:  And as --

MR. REDDING:  Isaura.

MS. ANDALUZ:  As a small player, going back to the liability issue, you know, for example, you know, if I am going for seed and I get contaminated, legally, I can't, I mean, for example, if I have open-pollinated seed and I get contaminated by you, I can go back and it may take me seven years to bleed out those traits but I can bleed those traits out, right?  But if it's, if it's something that's patented, legally, I can't, I'm not allowed to do that because I can't do research on something that doesn't belong to me.  So if my seed becomes contaminated, I basically have to throw it away.  It's an economic loss to me.  I mean, for example, some seed that I only have a small amount of, whatever, it's irreplaceable, you know.  It's irreplaceable.  So, you know, that's where that comes into play for us.

MR. REDDING:  Laura?

MS. BATCHA:  I wanted to ask a followup question to Josette to try to understand this.  So, you know, what I heard you say is, that the challenges of this, that the concept of the patent holder paying would not have a control over however technology is used once it's released or sold.  So what role do your contracts with growers and your stewardship measures on the seed bags, whether they be voluntary or incentivized to close that gap?

MS. LEWIS:  Well, I can't speak to that from direct experience because we're not a seed company.  We're just a technology developer.  But I do think we have material that have been provided us specifically to that point.  There was a documentation from ASTA that was provided as part of our reference materials that addresses the ability of the seed industry and the kinds of practices the seed industry uses to achieve the standards, not just for the Seed Act, which are pretty lenient, but actually to meet more stringent market-based standards.  

It is also, putting my rapporteur hat back on, we actually will be asking the, both the AOSCA state testing facilities as well as ASTA and BIO to provide us with more data that represents a cross-section of how the seed industry is doing in addressing unintended presence at the seed production level.  

So I think we've actually received a fair amount of information that says it's challenging but there are management and practices in place, at least in the conventional seed industry which I think is predominantly what we heard from although we did get some public comment today from the organic, from a representative of the organic seed industry.  

So we do have information that tells us about what they're doing and their ability to meet that and at least the ASTA document, the last time I read it, said they were pretty certain they could meet the standards that are necessary for the marketplace.  

MR. REDDING:  Latresia?

MS. WILSON:  I just want to clarify for Leon what I meant by the comparison.  There have been many studies done that there are stressors in life, there's economic stressors and there's death and there's sickness.  And economic stressors are right up there with sickness and death.  So I know I felt like I had a heart attack when my investments went down.  So just to clarify.

MR. REDDING:  Greg?

MR. JAFFE:  I'm not sure how to make this point, but I come back to our charge and I focus on the word the unintended presence of GE material, and I think that it's very important for this subgroup and other working groups to keep in mind that, I mean, my understanding of this and what we're doing here is, and the secretary started talking about it a little bit this morning.  It's like he wants farmers the right to grow whatever they want to do on their land. 

And my understanding I think are, principles are, premises coming into all of this is that that, that farmers are growing, have the right to grow what they want to grow, that everybody here is doing something that is legal, that it is  not illegal and it's not defective.  The drug you mention is defected.  The car that was mentioned is defective.  And there is tort and other -- we're not trying to deal with defective products here.  We're talking about something that, I think everybody has done something that's legal, they have a right to grow and that there's no fault of anybody.  

When it talks about unintended presence here, we're talking, and I'm a lawyer, we're talking about fall.  Somebody didn't -- it's because biology, it's because of something that was out of somebody else's control.  That's not to say you can't have risk, mitigation or risk management to minimize those kinds of things but we're talking about something.  If somebody clearly did something that was a fault of theirs, then their neighbor would have a right to go after them.  And one of the reasons I think we don't see cases in this instance and we don't see claims as Lynn is talking about is because you can't figure out fault and I don't think you're ever going to be able to figure out the fault from which neighbor the pollen drift came from and things like that.  You have to have a, because of the biology and things like that.

So maybe we're coming from a preference that it's something is legal to do, it's not defective and that there isn't fault here.  And so in addition to all the things that I think other people talked about, Laura and others about the benefits of and the who is paying, things like that.   But I think it's important for this who pays committee.  

I think in the end, it's a policy decision of who pays and we need to have some principles or values that this committee sort of also puts out of how long would decide this is as a policy maker, whether it's Vilsack or Congress or somebody else because it isn't, it isn't a fault thing.  It isn't a legal activity thing here.  It's where -- and so it's all about given the fact that we don't, we can't necessarily pin it on the patent holder or on this person or somebody else in the chain because it isn't in anybody's control because it's all legal activity within the chain.  That's the system we're working under.  

I think this committee needs to look into, and I'm not sure of the right word, whether it's the principles or the values or the, but there's something there about how does one therefore allocate everything we agree is a real loss.  As we are acting on the problem, how do you, as a society, deal with that when there isn't somebody easily.  

I don't think there's an easy scapegoat here.  I think that's why this is a difficult question because there isn't an easy person to pin it to and therefore, how do you allocate this harm across different players and what are the values or the principles that you viewed to do that.  So I'd like this committee to explore a little bit of that and come back with what are the, because to me, the lawyer, precedent is important and if we're doing it here, why are we doing it here and how are we allocating it.  What's the justification for that, whatever way we're doing on who pays.  

MR. REDDING:  Thanks for putting this back into focus.  

MR. JAFFE:  I don't know about that.  

MR. REDDING:  No, no.  I think it's very helpful.  I think, I mean, you brought us back to what the three point charge is and there are important words in terms of unintended presence plus the economic harm specifically mentioned.  I think your question of what does, what are the principles, the guiding principles maybe.  Maybe that's the homework assignment because I think we have sort of your clarity with Lynn's belief that this really does belong at a workgroup, with Missy's sort of structural balance sheet reference, which I think is helpful just to sort of know what comes in and out within that workgroup.  

Can we agree that that's one that's talked about tonight?  Let's have dinner over it and discuss it.  We can bring it back into the conversation tomorrow afternoon and probably earlier than that quite frankly.  But it really is a workgroup struggle but it is around some set of principles that will help the secretary.  And I view our charge as give him something that is a reasoned recommendation, right?  A reasoned.  You're qualified.  But then he can apply that, USDA can apply it as they, as they see fit and how they want to structure that policy.  

Given the hour, we can continue.  I think Laura sort of throwing it in here, thank you because we sort of dance around it.  I think at the end of the day, we understand that most things are about money, right?  So thinking about it, and I think we started there this morning with two workgroups pointing out and then Jerry saying it, it's about money.  But we've got to understand okay, if it is, under what circumstances, unintended.  It's not a fault based but someone has lost something and how do you, how do you value that, how do you put in a mechanism to allow for some remuneration, right?  

That's the discussion for tonight.  Any final thoughts of the day?  Michael?

MR. SCHECHTMAN:  Josette.  Josette has one.

MR. REDDING:  Sorry.  Josette?

MS. LEWIS:  Don't want it to last longer.  I just actually, when you, it's building on Greg's point that the real focus should be on trying to figure out policy principles on would pay in situations where you can't define fault.  Actually, to me, what that really does is say we have to also get quite serious about working group 3.  How would you establish the tools and the mechanism for determining who gets paid makes that even more difficult, you know, to positive result when you thought you were not producing something with GE materials suddenly triggered getting into that.  Well, that would be, that would be a big can of worms.

So I think actually my succinct point is I also think we need to get serious about activating working group 3 which I'm not sure, given my amnesia on the full set of working groups, if we ever talked about it.  

MR. REDDING:  The rapporteur.  Do you want to comment?

MR. SCHECHTMAN:  Sure.  Let me remind folks again that I think the working groups 3 and 4, we'll hopefully be able to announce to folks before Christmas who everyone is that are on those groups and to get rapidly in the New Year starting to have those groups meet.  I think one thing that has happened from the discussion today is that it's really highlighted how much the workgroups, the work of the workgroups interacts with each other.  And perhaps I'll just mention -- and that makes the issue of coordination between them that much more difficult and it may make for a task of a rapporteur to come up with a few key points that much more important.  

I think one other example of a potential interactions of the many pieces of this was going back to something that Marty said earlier about figuring out how big the fund should be.  Well, probably one of the effects of the existence of a mechanism, if one is, if it's decided that a mechanism is to be put in place, is that it will perhaps drive other actions which may change the need for, the size of a fund that's needed so it's, that's a complicated number to try to come up with at the, at the outset before it plays out as to everything else that's going to happen if a fund is put in place.  And again, it's one more simultaneous things connecting that complicates the committee's deliberations, as if there weren't enough already.  

MR. REDDING:  So at this point, there's probably nobody who wants to be on the who pays workgroup, right?

MR. SCHECHTMAN:  But you will be.

MR. REDDING:  You will.  Everybody, yeah.  Okay.  Well, let's do this.  Let's call it a day.  I think it was an incredibly productive discussion.  Again, a big thank you to the workgroups and the rapporteurs who reported out today.  Thank you for doing that.  Really good conversation around some of these topics, as sensitive as they are.  But I think the discussion was good and it really helps me to sort of understand what the issues are, where I need to be focused, pointing the direction for our workgroups.  

So let's just overnight sort of reflect on today, what did we hear, what is still a nagging point of concern that we want to make sure for tomorrow that we have on the record and we have in the conversation so as we leave here, we are clearer at least in terms of what the expectations are of us from the secretary, right?  So looking at that three point charge is probably helpful again because our time, we have a couple more meetings but we'll be back together in March, right?  

And I've come to appreciate that we do these things by seasons, right, we don't do them by months.  We do them by winter, spring, summer and fall, so we're going to run out of seasons here just to get this work done and I think all of us feel if we're going to invest this much time away from something else that is on our desk or in our shirt pocket, let's make that be productive, okay?  it's going to take some work.  

The second part of tonight sort of just, not just reflecting but think about what Greg put on the table in terms of those guiding principles.  What are those pieces that would help on the who pays and the workgroup 3 around the standards and the triggers, right?  What does that look like?  And we'll bring that back to tomorrow's conversation, okay?  

So with that, again, thank you for being here.  An final instruction, Michael, for tonight?

MR. SCHECHTMAN:  Two instructions.  One is please do remember to turn in your badges when you leave, and second is just some logistical information again about dinner. 

(Whereupon, at 4:58 p.m., the meeting was adjourned.)
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